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COMMISSION v IRELAND

JUDGMENT OF THE COURT (Second Chamber)
3 July 2008*

In Case C-215/06,

ACTION under Article 226 EC for failure to fulfil obligations, brought on 11 May
2006,

Commission of the European Communities, represented by D. Recchia and
D. Lawunmi, acting as Agents, with an address for service in Luxembourg,

applicant,

Ireland, represented by D. O’Hagan, acting as Agent, ], Connolly SC and G. Simons
BL, with an address for service in Luxembourg,

defendant,

* Language of the case: English.
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JUDGMENT OF 3.7. 2008 — CASE C-215/06

THE COURT (Second Chamber),

composed of C.W.A. Timmermans, President of the Chamber, L. Bay Larsen,
]. Makarczyk (Rapporteur), P. Karis and J.-C. Bonichot, Judges,

Advocate General: J. Mazdk,
Registrar: B. Fillop, Administrator,

having regard to the written procedure and further to the hearing on 14 February
2008,

having decided, after hearing the Advocate General, to proceed to judgment without
an Opinion,

gives the following

Jjudgment

By its action the Commission of the European Communities seeks a declaration from
the Court that:

— by failing to adopt all measures necessary to ensure that projects which are within
the scope of Council Directive 85/337/EEC of 27 June 1985 on the assessment
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of the effects of certain public and private projects on the environment (Of 1985
L 175, p. 40) either before or after amendment by Council Directive 97/11/EC
of 3 March 1997 (O] 1997 L. 73, p. 5) are, before they are executed in whole or in
part, first, considered with regard to the need for an environmental impact assess-
ment and, secondly, where those projects are likely to have significant effects on
the environment by virtue of their nature, size or location, that they are made
subject to an assessment with regard to their effects in accordance with Articles 5
to 10 of Directive 85/337, and

— by failing to adopt all measures necessary to ensure that the development consents
given for, and the execution of, wind farm developments and associated works at
Derrybrien, County Galway, were preceded by an assessment with regard to their
environmental effects in accordance with Articles 5 to 10 of Directive 85/337,

Ireland has failed to fulfil its obligations under Articles 2, 4 and 5 to 10 of that
directive.

Legal context

Community legislation

By its action the Commission seeks a declaration that Ireland has failed to fulfil its
obligations under Directive 85/337 both in its original version and in the version as
amended by Directive 97/11,
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Directive 85/337

The wording of Article 1(2) and (3) of Directive 85/337 is as follows:

“2. For the purposes of this Directive:

“project” means

— the execution of construction works or of other installations or schemes,

_ other interventions in the natural surroundings and landscape including those
involving the extraction of mineral resources;

“developer” means:

the applicant for authorisation for a private project or the public authority which
initiates a project;
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“development consent” means:

the decision of the competent authority or authorities which entitles the developer to
proceed with the project.

3. The competent authority or authorities shall be that or those which the Member
States designate as responsible for performing the duties arising from this Directive.’

Article 2(1) and (2) and the first subparagraph of Article 2(3) of Directive 85/337
provide:

‘L. Member States shall adopt all measures necessary to ensure that, before consent
is given, projects likely to have significant effects on the environment by virtue, inter
alia, of their nature, size or location are made subject to an assessment with regard to
their effects,

These projects are defined in Article 4.

2. The environmental impact assessment may be integrated into the existing pro-
cedures for consent to projects in the Member States, or, failing this, into other
procedures or into procedures to be established to comply with the aims of this
Directive,

3. Member States may, in exceptional cases, exempt a specific project in whole or in
part from the provisions laid down in this Directive.’

I-4919



JUDGMENT OF 3. 7. 2008 — CASE C-215/06

Article 3 of Directive 85/337 provides:

“The environmental impact assessment will identify, describe and assess in an appro-
priate manner, in the light of each individual case and in accordance with Articles 4
to 11, the direct and indirect effects of a project on the following factors:

— human beings, fauna and flora,

— soil, water, air, climate and the landscape,

— the inter-action between the factors mentioned in the first and second indents,

- material assets and the cultural heritage.’

Article 4 of that directive is worded as follows:

‘1. Subject to Article 2(3), projects of the classes listed in Annex [ shall be made
subject to an assessment in accordance with Articles 5 to 10.

2. Projects of the classes listed in Annex II shall be made subject to an assessment, in
accordance with Articles 5 to 10, where Member States consider that their character-
istics so require.
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To this end Member States may inter alia specify certain types of projects as being
subject to an assessment or may establish the criteria and/or thresholds necessary to
determine which of the projects of the classes listed in Annex II are to be subject to
an assessment in accordance with Articles 5 to 10.

Article 5 of Directive 85/337 states:

‘1. In the case of projects which, pursuant to Article 4, must be subjected to an
environmental impact assessment in accordance with Articles 5 to 10, Member
States shall adopt the necessary measures to ensure that the developer supplies in an
appropriate form the information specified in Annex Il inasmuch as:

(a) the Member States consider that the information is relevant to a given stage of
the consent procedure and to the specific characteristics of a particular project
or type of project and of the environmental features likely to be affected;

(b) the Member States consider that a developer may reasonably be required to
compile this information having regard inter alia to current knowledge and
methods of assessment.

2. The information to be provided by the developer in accordance with paragraph 1
shall include at least:

— a description of the project comprising information on the site, design and size of
the project,
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— a description of the measures envisaged in order to avoid, reduce and, if possible,
remedy significant adverse effects,

— the data required to identify and assess the main effects which the project is likely
to have on the environment,

— anon-technical summary of the information mentioned in indents 1 to 3.

3. Where they consider it necessary, Member States shall ensure that any authorities
with relevant information in their possession make this information available to the
developer.’

Article 6 of Directive 85/337 is worded as follows:

‘1. Member States shall take the measures necessary to ensure that the author-
ities likely to be concerned by the project by reason of their specific environmental
responsibilities are given an opportunity to express their opinion on the request for
development consent. Member States shall designate the authorities to be consulted
for this purpose in general terms or in each case when the request for consent is
made, The information gathered pursuant to Article 5 shall be forwarded to these
authorities. Detailed arrangements for consultation shall be laid down by the
Member States,

2. Member States shall ensure that:

— any request for development consent and any information gathered pursuant to
Article 5 are made available to the public,
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— the public concerned is given the opportunity to express an opinion before the
project is initiated.

Article 7 of Directive 85/337 provides:

“‘Where a Member State is aware that a project is likely to have significant effects
on the environment in another Member State or where a Member State likely to be
significantly affected so requests, the Member State in whose territory the project
is intended to be carried out shall forward the information gathered pursuant to
Article 5 to the other Member State at the same time as it makes it available to its
own nationals. Such information shall serve as a basis for any consultations necessary
in the framework of the bilateral relations between two Member States on a recip-
rocal and equivalent basis.’

Article 8 of Directive 85/337 states:

‘Information gathered pursuant to Articles 5, 6 and 7 must be taken into consider-
ation in the development consent procedure.’

Article 9 of that directive is worded as follows:

‘When a decision has been taken, the competent authority or authorities shail inform
the public concerned of:

— the content of the decision and any conditions attached thereto,
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— the reasons and considerations on which the decision is based where the Member
States’ legislation so provides.

The detailed arrangements for such information shall be determined by the Member
States,

If another Member State has been informed pursuant to Article 7, it will also be
informed of the decision in question.’

Article 10 of that directive provides:

‘The provisions of this Directive shall not affect the obligation on the competent
authorities to respect the limitations imposed by national regulations and adminis-
trative provisions and accepted legal practices with regard to industrial and commer-
cial secrecy and the safeguarding of the public interest.

Where Article 7 applies, the transmission of information to another Member State
and the reception of information by another Member State shall be subject to the
limitations in force in the Member State in which the project is proposed.’

Annex II to Directive 85/337 lists projects subject to Article 4(2) of that directive,
namely those for which an environmental impact assessment is necessary only where
the Member States consider that their characteristics so require. Projects referred to
in that annex include, in point 2(a), extraction of peat, and in point 2(c), extraction
of minerals other than metalliferous and energy-producing minerals, such as marble,
sand, gravel, shale, salt, phosphates and potash.
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Projects listed in point 10(d) of Annex II include the construction of roads.

Directive 97/11

Article 3 of Directive 97/11 is worded as follows:

‘1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 14 March 1999 at the latest.
They shall forthwith inform the Commission thereof.

2. If a request for development consent is submitted to a competent author-
ity before the end of the time-limit laid down in paragraph 1, the provisions of
Directive 85/337/EEC prior to these amendrments shall continue to apply.

Directive 85/337 as amended by Directive 97/11 ('Directive 85/337 as amended’)

In the interests of clarity, reference will be made only to the amendments to
Directive 85/337 which have direct relevance to the alleged failure by Ireland to fulfil
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its obligations. Accordingly, reference will not be made to amendments introduced
by Directive 97/11 to Articles 5 to 10 of Directive 85/337, since those have no bearing
on the determination of this action which the Court is called upon to make.

Under Article 2(1) and (2) and the first subparagraph of Article 2(3) of Direct-
ive 85/337 as amended:

‘1. Member States shall adopt all measures necessary to ensure that, before consent
is given, projects likely to have significant effects on the environment by virtue, inter
alia, of their nature, size or location are made subject to a requirement for devel-
opment consent and an assessment with regard to their effects. These projects are
defined in Article 4.

2. The environmental impact assessment may be integrated into the existing pro-
cedures for consent to projects in the Member States, or, failing this, into other
procedures or into procedures to be established to comply with the aims of this
Directive.

3. Without prejudice to Article 7, Member States may, in exceptional cases, exempt
a specific project in whole or in part from the provisions laid down in this Directive,
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Article 3 of Directive 85/337 as amended provides:

“The environmental impact assessment shall identify, describe and assess in an
appropriate manner, in the light of each individual case and in accordance with Art-
icles 4 to 11, the direct and indirect effects of a project on the following factors:

— human beings, fauna and flora;

— soil, water, air, climate and the landscape;

— material assets and the cultural heritage;

- the interaction between the factors mentioned in the first, second and third
indents.

Article 4 of Directive 85/337 as amended provides:

‘1. Subject to Article 2(3), projects listed in Annex I shall be made subject to an
assessment in accordance with Articles 5 to 10,
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2. Subject to Article 2(3), for projects listed in Annex II, the Member States shall
determine through:

(a) a case-by-case examination,

or

(b) thresholds or criteria set by the Member State,

whether the project shall be made subject to an assessment in accordance with Art-
icles 5 to 10.

Member States may decide to apply both procedures referred to in (a) and (b).

3. When a case-by-case examination is carried out or thresholds or criteria are set
for the purpose of paragraph 2, the relevant selection criteria set out in Annex It
shall be taken into account.

4. Member States shall ensure that the determination made by the competent
authorities under paragraph 2 is made available to the public.’

Point 3(i) of Annex II to Directive 85/337 as amended specifies installations for the
harnessing of wind power for energy production {wind farms).
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By virtue of point 13 of Annex II, any change or extension of projects listed in Annex
I or Annex I, already authorised, executed or in the process of being executed, which
may have significant adverse effects on the environment (being a change or extension
not listed in Annex I) must be regarded as a project within the scope of Article 4(2) of
Directive 85/337 as amended.

Annex III to Directive 85/337 as amended, relating to the selection criteria referred
to in Article 4¢3} of that directive, provides that the characteristics of projects must
he considered in relation, inter alia, to pollution and nuisances, and to the risk of
accidents having regard in particular to technologies used. That annex also indi-
cates that the environmental sensitivity of geographical areas likely to be affected
by projects must be considered having regard, inter alia, to the absorption capacity
of the natural environment, paying particular attention to certain areas, including
mountain and forest areas.

National legislation

The requirements of Directive 85/337 as amended have been transposed into
national law by, in particular, the Planning and Development Act, 2000, as amended
(‘the PDA’), and the Planning and Development Regulations, 2001.

Section 32(1)(a) of the PDA lays down a general obligation to obtain consent for all
development projects within the scope of Annexes I and II to Directive 85/337 as
amended; the application for permission must be lodged and the permission obtained
before the commencement of works. In addition, section 32(1)(b) of the PDA
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provides that permission can be obtained to regularise unauthorised development
(retention permission).

On receipt of an application for permission, the planning authority must decide
whether the proposed development should be subject to an environmental impact
assessment.

Section 151 of the PDA provides that any person who has carried out or is carrying
out unauthorised development is guilty of an offence.

It is clear from sections 152 and 153 of the PDA that, on receipt of a complaint,
planning authorities are, as a general rule, under an obligation to issue a warning
letter, and must then decide whether or not it is appropriate to issue an enforcement
notice. Failure to comply with the requirements of an enforcement notice constitutes
an offence.

Under section 160 of the PDA:

(1} Where an unauthorised development has been, is being or is likely to be carried
out or continued, the High Court or the Circuit Court may, on the application of a
planning authority or any other person, whether or not the person has an interest in
the land, by order require any person to do or not to do, or to cease to do, as the case
may be, anything that the Court considers necessary and specifies in the order to
ensure, as appropriate, the following:

(a) that the unauthorised development is not carried out or continued;
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{b) in so far as practicable, that any land is restored to its condition prior to the
commencement of any unauthorised development;

{c) thatany development is carried out in conformity with the permission pertaining
to that development or any condition to which the permission is subject.

{2) In making an order under subsection (1), where appropriate, the Court may order
the carrying out of any works, including the restoration, reconstruction, removal,
demolition or alteration of any structure or other feature.’

Section 162 of the PDA makes clear that an application for retention permission does
not entail any ongoing enforcement action being stayed or withdrawn.

Pre-litigation procedure

After sending a letter of formal notice on 5 April 2001, the Commission sent to
Ireland a reasoned opinion dated 21 December 2001.

On 7 July 2004, the Commission sent an additional letter of formal notice to Ireland.

On 5 January 2005, after the receipt of Ireland’s observations as set out in a letter
dated 6 December 2004, an additional reasoned opinion was sent to Ireland,
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Since the Commission considered that Ireland’s response to that reasoned opinion,
in letters of 8 March, 17 June and 1 December 2005, was unsatisfactory, it brought
this action under the second paragraph of Article 226 EC.

The action

The first complaint

The Commission’s complaint is that Ireland has not taken all the measures neces-
sary to comply with Articles 2, 4 and 5 to 10 of Directive 85/337 either in its original
version or as amended by Directive 97/11. This complaint will be examined, first, in
relation to Directive 85/337 as amended.

The first complaint, that transposition of Directive 85/337 as amended is incomplete
and that, as a result, the directive is not properly implemented is based on three pleas
in law.

First, the Commission claims that Ireland has not taken the measures necessary in
order to ensure that checks are made to ascertain, in accordance with Article 2(1) of
Directive 85/337 as amended, whether proposed works are likely to have significant
effects on the environment, and, if that is the case, in order to render it obligatory
that an environmental impact assessment be carried out, as laid down by that provi-
sion, before the grant of development consent.
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Secondly, the Commission considers that the Irish legislation which allows an
application for retention permission to be made after a development has been
executed in whole or in part without consent undermines the preventive objectives
of Directive 85/337 as amended.

Thirdly, the Commission claims that the enforcement regime established by Ireland
does not guarantee the effective application of the directive, and that Ireland has
thereby failed to fulfil its general obligation under Article 249 EC,

In support of the third plea in law, the Commission reports a number of examples
which, in its opinion, illustrate the deficiencies in the application of the system of
enforcement.

The first two pleas in law

— Arguments of the parties

The Commission claims that since it is possible, under the national legislation, to
comply with the obligations imposed by Directive 85/337 as amended during or after
execution of a development, there is no clear obligation to subject developments to
an assessment of their effects on the environment before they are carried out.

In accepting that projects can be scrutinised, in an environmental impact assess-
ment, after their execution, when the principal objective pursued by Directive 85/337
as amended is that effects on the environment should be taken into account at the
earliest possible stage in all planning and decision-making processes, the national
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legislation in question recognises a possibility of regularisation which results in the
undermining of that directive’s effectiveness.

The Commission adds that the rules relating to retention permission are incor-
porated within the general provisions applicable to normal planning permission, and
that there is nothing to indicate that applications for retention permission and the
grant of such permission are limited to exceptional cases.

Ireland contends that the Commission’s analysis of the Irish legislation which trans-
poses Directive 85/337 as amended is not accurate. Ireland states that Irish law
expressly requires that permission be obtained for any new development before the
commencement of works and that, as regards development which must be subject to
an environmental impact assessment, the assessment must be carried out before the
works. Failure to comply with those obligations is, moreover, a criminal offence and
may result in enforcement action.

Ireland contends, in addition, that retention permission, established by the PDA and
the Planning and Development Regulations, 2001, is an exception to the general rule
which requires permission to be obtained before the commencement of a develop-
ment, and best meets the objectives of Directive 85/337 as amended, in particular
the general objective of protection of the environment, since the removal of an
unauthorised development may not be the most appropriate measure to achieve
that protection.

According to that Member State, the requirements of Directive 85/337 as amended
are wholly procedural and are silent as to whether there may or may not be an excep-
tion by virtue of which an environmental impact assessment might, in certain cases,
be carried out after commencement of works. Ireland adds that nowhere in the
directive is it expressly stated that an assessment can solely be carried out before the
execution of a project, and refers to the definition of the term ‘development consent’
given by Directive 85/337 as amended to argue that the use of ‘proceed’ is significant,
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that term not being confined to the commencement of works but also applying to the
continuation of a development project.

Ireland contends, in addition, that retention permission is a reasonable fall-back
mechanism to be resorted to in exceptional circumstances, designed to take account
of the fact that some projects will inevitably, for various reasons, commence before
the grant of development consent within the meaning of Directive 85/337 as
amended.

On that point, Ireland relies on Case C-201/02 Welis {2004] ECR 1-723 to argue that
a remedial assessment may be carried out at a later stage, by way of exception to the
general rule that the assessment must be carried out at the earliest possible stage in
the decision-making process.

That Member State considers also that it would be disproportionate to order the
removal of some structures in circumstances where, after consideration of an appli-
cation for retention permission, retention is held to be compatible with proper plan-
ning and sustainable development.

— Findings of the Court

Member States must implement Directive 85/337 as amended in a manner which
fully corresponds to its requirements, having regard to its fundamental objective
which, as is clear from Article 2(1), is that, before development consent is given,
projects likely to have significant effects on the environment by virtue, inter alia, of
their nature, size or location should be made subject to a requirement for develop-
ment consent and an assessment with regard to their effects (see, to that effect, Case
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C-287/98 Linster [2004] ECR [-723, paragraph 52, and Case C-486/04 Commission v
Italy [2006] ECR [-11025, paragraph 36).

Further, development consent, under Article 1(2) of Directive 85/337 as amended, is
the decision of the competent authority or authorities which entitles the developer to
proceed with the project.

Given that this wording regarding the acquisition of entitlement is entirely unam-
biguous, Article 2(1) of that directive must necessarily be understood as meaning
that, unless the applicant has applied for and obtained the required development
consent and has first carried out the environmental impact assessment when it is
required, he cannot commence the works relating to the project in question, if the
requirements of the directive are not to be disregarded.

That analysis is valid for all projects within the scope of Directive 85/337 as amended,
whether they fall under Annex I and must therefore systematically be subject to an
assessment pursuant to Articles 2(1) and 4(1), or whether they fall under Annex II
and, as such, and in accordance with Article 4(2), are subject to an impact assessment
only if, in the light of thresholds or criteria set by the Member State and/or on the
basis of a case-by-case examination, they are likely to have significant effects on the
environment.

A literal analysis of that kind of Article 2(1) is moreover consonant with the object-
ive pursued by Directive 85/337 as amended, set out in particular in recital 5 of the
preamble to Directive 97/11, according to which ‘projects for which an assessment
is required should be subject to a requirement for development consent [and] the
assessment should be carried out before such consent is granted’,

As the Irish legislation stands, it is undisputed that environmental impact assess-
ments and planning permissions must, as a general rule, be respectively carried out
and obtained, when required, prior to the execution of works. Failure to comply with
those obligations constitutes under Irish law a contravention of the planning rules.
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However, it is also undisputed that the Irish legislation establishes retention permis-
sion and equates its effects to those of the ordinary planning permission which
precedes the carrying out of works and development, The former can be granted
even though the project to which it relates and for which an environmental impact
assessment is required pursuant to Articles 2 and 4 of Directive 85/337 as amended
has been executed.

In addition, the grant of such a retention permission, use of which Ireland recognises
to be common in planning matters lacking any exceptional circumstances, has the
result, under Irish law, that the obligations imposed by Directive 85/337 as amended
are considered to have in fact been satisfied.

While Community law cannot preclude the applicable national rules from allowing,
in certain cases, the regularisation of operations or measures which are unlawful in
the light of Community law, such a possibility should be subject to the conditions
that it does not offer the persons concerned the opportunity to circumvent the
Community rules or to dispense with applying them, and that it should remain the
exception,

A system of regularisation, such as that in force in Ireland, may have the effect of
encouraging developers to forgo ascertaining whether intended projects satisfy the
criteria of Article 2(1) of Directive 85/337 as amended, and consequently, not to
undertake the action required for identification of the effects of those projects on
the environment and for their prior assessment. The first recital of the preamble to
Directive 85/337 however states that it is necessary for the competent authority to
take effects on the environment into account at the earliest possible stage in all the
technical planning and decision-making processes, the objective being to prevent the
creation of pollution or nuisances at source rather than subsequently trying to coun-
teract their effects.

Lastly, Ireland cannot usefully rely on Wells. Paragraphs 64 and 65 of that judg-
ment point out that, under the principle of cooperation in good faith laid down in
Article 10 EC, Member States are required to nullify the unlawful consequences of
a breach of Community law. The competent authorities are therefore obliged to
take the measures necessary to remedy failure to carry out an environmental impact
assessment, for example the revocation or suspension of a consent already granted in
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order to carry out such an assessment, subject to the limits resulting from the pro-
cedural autonomy of the Member States.

This cannot be taken to mean that a remedial environmental impact assessment,
undertaken to remedy the failure to carry out an assessment as provided for and
arranged by Directive 85/337 as amended, since the project has already been carried
out, is equivalent to an environmental impact assessment preceding issue of the
development consent, as required by and governed by that directive,

It follows from the foregoing that, by giving to retention permission, which can be
issued even where no exceptional circumstances are proved, the same effects as
those attached to a planning permission preceding the carrying out of works and
development, when, pursuant to Articles 2(1) and 4(1) and (2) of Directive 85/337 as
amended, projects for which an environmental impact assessment is required must
be identified and then — before the grant of development consent and, therefore,
necessarily before they are carried out — must be subject to an application for devel-
opment consent and to such an assessment, Ireland has failed to comply with the
requirements of that directive.

Consequently, the first two pleas in law are well founded.

The third plea in law

— Arguments of the parties

According to the Commission, there are shortcomings in the Irish legislation
relating to enforcement measures and in the resulting enforcement practices which
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undermine the proper transposition and implementation of Directive 85/337 as
amended, when, under that directive, an effective system of control and enforcement
is mandatory.

First, the Commission claims that the enforcement measures provided for by Irish
planning legislation do not offset the absence of provisions requiring compliance
with the obligations as to an environmental impact assessment before development
is carried out.

Secondly, the Commission claims that enforcement practices undermine the proper
transposition of Directive 85/337 as amended. The Commission refers to specific
situations which illustrate, in its opinion, the deficiencies of the Irish legislation
regarding supervising compliance with the rules established by that directive.

As regards the procedure relating to enforcement, Ireland contends the choice and
form of enforcement is a matter within the discretion of Member States, in particular
as there has been no harmonisation at Community level of planning and environ-
mental controls.

In any event, Ireland states that the system of enforcement established by the Irish
legislation is comprehensive and effective. The Member State adds that, under en-
vironmental law, the applicable provisions are legally binding,

Thus, the legislation places planning authorities under the obligation of sending a
warning letter when they learn that an unauthorised development is being carried
out, unless they consider that the development is of minor importance.
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Once the warning letter has been sent, the planning authorities must decide whether
it is appropriate to issue an enforcement notice.

The warning letter is intended to enable the persons responsible for unauthorised
developments to undertake remedial action before the enforcement notice and the
other stages of enforcement proceedings.

If an enforcement notice is issued, that sets out obligations and failure to comply
with its requirements constitutes an offence.

Ireland adds that the enforcement regime must take account of various competing
rights held by developers, landowners, the public and individuals directly affected by
the development, and the weight of those various rights must be measured in order
to reach a fair result.

Lastly, Ireland does not accept that the examples reported by the Commission prove
the alleged failure to fulfil its obligations, since the Commission limits itself to general
assertions.

— Findings of the Court

It is undisputed that, in Ireland, the absence of an environmental impact assessment
required by Directive 85/337 as amended can be remedied by obtaining a retention
permission which makes it possible, in particular, to leave projects which were not
properly authorised undisturbed, provided that the application for such a permission
is made before the commencement of enforcement proceedings.
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The consequence of that possibility, as indeed Ireland recognises, may be that the
competent authorities do not take action to suspend or put an end to a project that
is within the scope of Directive 85/337 as amended and is being carried out or has
already been carried out with no regard to the requirements relating to development
consent and to an environmental impact assessment prior to issue of that devel-
opment consent, and that they refrain from initiating the enforcement procedure
provided for by the PDA, in relation to which Ireland points out that the powers are
discretionary.

The inadequacy of the enforcement system set up by Ireland is accordingly demon-
strated inasmuch as the existence of retention permission deprives it of any effective-
ness, and that inadequacy is the direct consequence of the Member State’s failure to
fulfil its obligations which was found in the course of consideration of the first two
pleas in law,

That conclusion is not affected by the fact that, according to Ireland, the enforce-
ment regime must take account of the various competing rights held by developers,
landowners, the public and individuals directly affected by the development. The
need to weigh those interests cannot in itself provide justification for the ineffective-
ness of a system of control and enforcement.

Accordingly, it becomes superfluous to analyse the various examples put forward
by the Commission to illustrate the deficiencies in application of the enforcement
measures, since those deficiencies are the direct result of the inadequacies of the
Irish legislation itself.

Consequently, the third plea in law is also well founded, and therefore the first
complaint must be upheld on all of the pleas in law.

Lastly, the decision that the first complaint is well founded holds good both with
regard to Directive 85/337 as amended and with regard to Directive 85/337. Under
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both the original and the amended version of the directive, projects likely to have
significant effects on the environment must be subject to an assessment of their
effects before the grant of development consent, the definition of development
consent moreover remaining unchanged. In addition, the characteristics of the reten-
tion permission that are specified by the Irish legislation have remained the same.

It follows from the foregoing that, by failing to adopt all measures necessary to
ensure that projects which are within the scope of Directive 85/337 either before or
after amendment by Directive 97/11 are, before they are executed in whole or in part,
first, considered with regard to the need for an environmental impact assessment
and, secondly, where those projects are likely to have significant effects on the en-
vironment by virtue of their nature, size or location, that they are made subject to
an assessment with regard to their effects in accordance with Articles 5 to 10 of that
directive, Ireland has failed to fulfil its obligations under Articles 2, 4 and 5 to 10 of
that directive.

The second complaint

This complaint relates to the circumstances obtaining for the construction of a wind
farm at Derrybrien, County Galway, in relation to which it is useful first to note the
various consents obtained.

As is clear from the documents before the Court, applications for consent relating
to the first two phases of the development, each involving 23 wind turbines, were
submitted on 4 and 18 December 1997. Fresh applications were lodged on 23 January
1998, since the earlier applications for consent were held to be invalid. Permis-
sion was issued on 12 March 1998. On 5 October 2000, an application was made
for consent for a third phase of works relating, inter alia, to 25 turbines and service
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roadways, which was approved on 15 November 2001, On 20 June 2002, the devel-
oper applied for consent to alter the first two phases of the development, and those
changes were authorised on 30 July 2002. In October 2003, when the consent granted
for the first two phases of the works had expired, the developer applied for renewal of
that consent, which was granted in November 2003.

Arguments of the parties

By this complaint, the Commission claims that Ireland did not take all the measures
necessary to ensure that the development consents relating to the wind farm and
associated works were preceded by an assessment of the environmental effects of
the project, in accordance with Articles 5 to 10 of Directive 85/337 and of Direct-
ive 85/337 as amended.

The Commission argues that, while, pursuant to the Irish legislation, environmental
impact assessments were carried out for various constituent parts of the develop-
ment, those assessments were deficient.

In particular, the environmental impact assessment carried out in 1998 did not prop-
erly address the environmental risks attached to execution of the various constituent
parts of the development. The impact assessment carried out for the third phase of
the development was vitiated by the same inadequacies.

The Commission adds that the wind farm is the largest terrestrial wind-energy devel-
opment ever planned in Ireland and one of the largest in Europe.
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The Commission claims also that the construction of the wind farm required the
destruction of large areas of coniferous forest amounting to 263 hectares, a felling
licence having been granted on 20 May 2003. However, no environmental impact
assessment was carried out for that operation, contrary to the very requirements of
the Irish legislation.

The Commission adds that, after the landslide which occurred on 16 October 2003
and the consequent ecological disaster, when the mass of peat which was dislodged
from an area under development for the wind farm polluted the Owendalulieegh
river, causing the death of about 50 000 fish and lasting damage to the fish spawning
beds, Ireland carried out no fresh environmental impact assessment of this construc-
tion before the reswumption of work on the site by the developer in 2004.

Ireland contends that, when consents were applied for, in 1997 and in 1998, for the
first two phases of construction of the wind farm, neither Annex I nor Annex II to
Directive 85/337 referred to that category of project as being among those within its
scope. Accordingly, it was not necessary that consent be preceded by an environ-
mental impact assessment as governed by that directive. Ireland adds that the appli-
cations submitted in 1998 were, however, accompanied, in accordance with the Irish
legislation, by an environmental impact statement.

Ireland considers, moreover, that it is artificial to attempt to suggest that ancillary
aspects of the wind farm project, such as road construction, peat extraction, quat-
rying or electricity transmission, were of such importance that they made an en-
vironmental impact assessment within the meaning of Directive 85/337 necessary.

Ireland considers, in addition, that an application to extend the duration of a plan-
ning permission does not constitute ‘development consent’ within the meaning of
Directive 85/337 as amended.
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Ireland contends lastly that the landslide was caused by the construction methods
used and that there was no question of difficulties which could have been anticipated
by an environmental impact assessment, even one in conformity with the Commu-
nity requirements. It also states that, in order to ensure the safe completion of the
wind farm, construction work practices were changed, after construction work had
been suspended and an investigation carried out.

Findings of the Court

Eirst, as regards the circumstances in which the consents relating to the first two
phases of construction of the wind farm project were granted on 12 March 1998
following applications submitted on 23 January 1998, it is necessary to begin by
deciding whether Directive 85/337 is applicable.

It is clear from Article 3 of Directive 97/11 that if an application for development
consent was submitted to a competent authority before 14 March 1999, the provi-
sions of Directive 85/337 continued to apply.

Moreover, while it is common ground that installations for the harnessing of
wind power for energy production are not listed in either Annex I or Annex Il to
Directive 85/337, it is not disputed by Ireland that the first two phases of construc-
tion of the wind farm required a number of works, including the extraction of peat
and of minerals other than metalliferous and energy-producing minerals, and also
road construction, which are listed in Annex II to that directive, respectively in
point 2(a) and (c) and in point 10(d).

Consequently, Directive 85/337 was applicable to the first two phases of construction
of the wind farm in so far as they involved specifically the carrying out of work on
projects referred to in Annex II to that directive.
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It follows that Ireland was bound to subject the work on the projects to an impact
assessment if they were likely to have significant effects on the environment, by
virtue, inter alia, of their nature, size or location (see, to that effect, Case C-72/95
Kraaijeveld and Others [1996] ECR 1-5403, paragraph 50, and Case C-2/07 Abraham
and Others [2008] ECR 1-1197, paragraph 37).

However, Ireland states that the competent authorities took the view that Annex II
to Directive 85/337 was not applicable, since the ancillary works of peat extraction
and road construction were minor aspects of the project of wind farm construction
itself.

The competent authorities therefore considered that there was no need either to
investigate whether the intended projects were likely to have significant effects on
the environment or, accordingly, to conduct an environmental impact assessment
meeting the requirements of Directive 85/337 prior to granting the consents.

However, the fact that the abovementioned projects falling under Annex II to that
directive may have been of secondary importance vis--vis the wind farm construc-
tion project taken as a whole did not mean that, by virtue of that fact alone, those
projects were not likely to have significant effects on the environment,

The intended projects of peat and mineral extraction and road construction were not
insignificant in terms of scale by comparison with the overall area of the wind farm
project which covered 200 hectares of peat bog and which was the largest project of
its kind in Ireland, and they were moreover essential both to the installation of the
turbines and to the progress of the construction works as a whole, In addition, those
works were carried out on the slopes of Cashlaundrumlahan Mountain, where there
are layers of peat up to 5.5 metres in depth, largely covered by plantation forestry.
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It follows from those factors, which are not disputed by Ireland, that the location
and size of the projects of peat and mineral extraction and road construction, and
the proximity of the site to a river, all constitute specific characteristics which
demonstrate that those projects, which were inseparable from the installation of
46 wind turbines, had to be regarded as likely to have significant effects on the en-
vironment and, accordingly, had to be subject to an assessment of their effects on the
environment.

The purpose of carrying out an environmental impact assessment in conformity with
the requirements of Directive 85/337 is to identify, describe and assess in an appro-
priate manner the direct and indirect effects of a project on factors such as fauna
and flora, soil and water and the interaction of those factors. In the present case,
the environmental impact statements supplied by the developer had certain deficien-
cies and did not examine, in particular, the question of soil stability, although that is
fundamental when excavation is intended.

Consequently, by failing to take all measures necessary Lo ensure that the grant of
development consents relating to the first two phases of construction of the wind
farm was preceded by an environmental impact assessment in conformity with
Articles 5 to 10 of Directive 85/337 and by merely attaching to the applications for
consent environmental impact statements which did not satisfy those requirements,
Ireland has failed to fulfil its obligations under that directive.

Secondly, as regards the application for consent relating to the third phase of
construction of the wind farm, submitted on 5 October 2000, and the application
for consent to alter the first two originally authorised phases of construction, lodged
on 20 June 2002, the complaint must be considered in the light of Directive 85/337
as amended, since the applications for consent concerned were submitted after
14 March 1999.

It is not disputed, first, that the competent authorities gave their approval to
the change in the type of wind turbines originally planned without requiring an
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environmental impact assessment in conformity with Directive 85/337 as amended
and, secondly, that the consent given for the third phase of construction was also
not accompanied by such an assessment. In addition, such an assessment did not
precede the deforestation authorised in May 2003, contrary to the requirements of
the Irish legislation.

However, point 3(i) of Annex Il to Directive 85/337 as amended refers to installations
for the harnessing of wind power for energy production (wind farms) and point 13 of
that annex refers to any change or extension of projects listed in Annex II, already
authorised, executed or in the process of being executed, which may have significant
adverse effects on the environment.

In addition, the relevant selection criteria in Annex III to Directive 85/337 as
amended, which are applicable to the projects listed in Annex II and are referred
to in Article 4(3) of that directive, include the risk of accidents having regard inter
alia to the technologies used. Noteworthy among those criteria is the environmental
sensitivity of the geographical area, which must be considered having regard, inter
alia, to ‘the absorption capacity of the natural environment’, paying particular atten-
tion to mountain and forest areas.

Since the installation of 25 new turbines, the construction of new service road-
ways and the change in the type of wind turbines initially authorised, which was
intended to increase the production of electricity, are projects which are referred to
in Annex II to Directive 85/337 as amended and which were likely, having regard
to the specific featares of the site noted in paragraph 102 of this judgment and the
criteria referred to in the preceding paragraph of this judgment, to have significant
effects on the environment, they should, before being authorised, have been subject
to a requirement for development consent and to an assessment of their effects on
the environment, in conformity with the conditions laid down in Articles 5 to 10 of
Directive 85/337 as amended.
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Consequently, by failing to take all measures necessary to ensure that the grant of
the amending consents and the consent relating to the third phase of construction
of the wind farm was preceded by such an assessment, and by merely attaching to
the applications for consent environmental impact statements which did not satisfy
those requirements, Ireland has failed to fulfil its obligations under Directive 85/337
as amended.

1t follows from the foregoing that, by failing to take all measures necessary to ensure
that the development consents given for, and the execution of, wind farm develop-
ments and associated works at Derrybrien, County Galway, were preceded by an
assessment with regard to their environmental effects, in accordance with Arficles 5
to 10 of Directive 85/337 either before or after amendment by Directive 97/11, Ireland
has failed to fulfil its obligations under Articles 2, 4 and 5 to 10 of that directive.

Costs

Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be ordered
to pay the costs if they have been applied for in the successful party’s pleadings. Since
the Commission has applied for costs to be awarded against Ireland and the latter
has been unsuccessful, Ireland must be ordered to pay the costs.
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On those grounds, the Court (Second Chamber) hereby:

1. Declares that, by failing to adopt all measures necessary to ensure that:

— Pprojects which are within the scope of Council Directive 85/337/EEC of
27 June 1985 on the assessment of the effects of certain public and private
projects on the environment either before or after amendment by Council
Directive 97/11/EC of 3 March 1997 are, before they are executed in
whole or in part, first, considered with regard to the need for an environ-
mental impact assessment and, secondly, where those projects are likely
to have significant effects on the environment by virtue of their nature,
size or location, that they are made subject to an assessment with regard
to their effects in accordance with Articles 5 to 10 of Directive 85/337,

and

— the development consents given for, and the execution of, wind farm
developments and associated works at Derrybrien, County Galway, were
preceded by an assessment with regard to their environmental effects, in
accordance with Articles 5 to 10 of Directive 85/337 either before or after

amendment by Directive 97/11,

Ireland has failed to fulfil its obligations under Articles 2, 4 and 5 to 10 of

that directive;

2. Orders Ireland to pay the costs.

{Signatures)
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JUDGMENT OF THE COURT (Grand Chamber)
12 November 2019 *

(Failure of a Member State to fulfil obligations — Judgment of the Court
establishing a failure to fulfil obligations — Non-compliance — Directive
85/337/EEC — Consent for, and construction of, 2 wind farm — Project likely to
have significant effects on the environment — Absence of a prior environmental
impact assessment — Obligation to regularise — Article 260(2) TFEU —
Application for an order to pay a penalty payment and a lump sum)

In Case C-261/18,

ACTION under Article 260(2) TFEU for failure to fulfil obligations, brought on
13 April 2018,

European Commission, represented by M. Noll-Ehlers and J, Tomkin, acting as
Agents,

applicant,
v

Ireland, represented by M. Browne, G. Hodge and A. Joyce, acting as Agents,
and by J. Connolly and G. Simons, Senior Counsel, and G. Gilmore, Barrister-at-
Law,

defendant,
THE COURT (Grand Chamber),

composed of K. Lenaerts, President, R. Silva de Lapuerta, Vice-President, J.-
C. Bonichot (Rapporteur), A. Arabadjiev, A. Prechal, M. Safjan and S. Rodin,
Presidents of Chambers, L. Bay Larsen, T. von Danwitz, C. Toader, F. Biltgen,
K. Jiirimde and C. Lycourgos, Judges,

* Language of the case: Engiish.
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Advocate General: G. Pitruzzella,

Registrar: R. Seres, administrator,

having regard to the written procedure and further to the hearing on 1 April 2019,
after hearing the Opinion of the Advocate General at the sitting on 13 June 2019,

gives the following

Judgment

By its application, the European Commission claims that the Court should:

— declare that, by failing to take the necessary measures to comply with the
Jjudgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380) as
regards the second indent of point | of the operative part thereto, Ireland has
failed to fulfil its obligations under Article 260 TF EU;

— order Ireland to pay the Commission a lump sum of EUR 1 343.20 multiplied
by the number of days between the delivery of the judgment of 3 July 2008,
Commission v Ireland (C-215/06, EU:C:2008:380) and, either the date of
compliance by Ireland with that judgment, or the date of the judgment
delivered in the present case if that date is sooner than the date of compliance
with the judgment of 3 July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380), with a minimum lump sum of EUR 1 685 000;

— order Ireland to pay the Commission a penalty payment of EUR 12 264 per day
from the date of the judgment delivered in the present case to the date of
compliance by Ireland with the judgment of 3 July 2008, Commission v Ireland
(C-215/06, EU:C:2008:380); and

— order Ireland to pay the costs.

Legal context

Directive 85/337/EEC before amendment by Directive 97/11

Article 2(1),(2) and (3), first subparagraph, of Council Directive 85/337/EEC of
27 June 1985 on the assessment of the effects of certain public and private
projects on the environment (OJ 1985 L 175, p. 40) provided:

‘1. Member States shall adopt all measures necessary to ensure that, before
consent is given, projects likely to have significant effects on the environment by
virtue inter alia, of their nature, size or location are made subject to an assessment
with regard to their effects.
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COMMISSION V IRELAND (DERRYBRIEN WIND FarM)

These projects are defined in Article 4.

2. The environmental impact assessment may be integrated into the existing
procedures for consent to projects in the Member States, or, failing this, into other
procedures or into procedures to be established to comply with the aims of this
Directive.

3. Member States may, in exceptional cases, exempt a specific project in whole
or in part from the provisions laid down in this Directive.’

Article 3 of that directive provided:

‘The environmental impact assessment will identify, describe and assess in an
appropriate manner, in the light of each individual case and in accordance with the
Articles 4 to 11, the direct and indirect effects of a project on the following
factors:

— human beings, fauna and flora,

— soil, water, air, climate and the landscape,

— the inter-action between the factors mentioned in the first and second indents,
— material assets and the cultural heritage.’

Article 4 of that directive was worded as follows:

‘I. Subject to Article 2(3), projects of the classes listed in Annex 1 shall be
made subject to an assessment in accordance with Articles 5 to 10,

2. Projects of the classes listed in Annex II shall be made subject to an
agsessment, in accordance with Articles 5 to 10, where Member States consider
that their characteristics so require.

To this end Member States may inter alia specify certain types of projects as being
subject to an assessment or may establish the criteria and/or thresholds necessary
to determine which of the projects of the classes listed in Annex IT are to be
subject to an assessment in accordance with Articles 5 to 10.’

Article 5 of Directive 85/337 provided:

‘1. In the case of projects which, pursuant to Article 4, must be subjected to an
environmental impact assessment in accordance with Articles 5 to 10, Member
States shall adopt the necessary measures to ensure that the developer supplies in
an appropriate form the information specified in Annex III inasmuch as:

(a) the Member States consider that the information is relevant to a given stage
of the consent procedure and to the specific characteristics of a particular
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JUDGMENT OF 12. 11. 2019 — CASE C-261/18

project or type of project and of the environmental features likely to be
affected;

(b) the Member States consider that a developer may reasonably be required to
compile this information having regard inter alia to current knowledge and
methods of assessment.

2. The information to be provided by the developer in accordance with
paragraph 1 shall include at least:

— a description of the project comprising information on the site, design and size
of the project,

— a description of the measures envisaged in order to avoid, reduce and, if
possible, remedy significant adverse effects,

— the data required to identify and assess the main effects which the project is
likely to have on the environment,

— anon-technical summary of the information mentioned in indents 1 to 3.

3. Where they consider it necessary, Member States shall ensure that any
authorities with relevant information in their possession make this information
available to the developer.’

Article 6 of Directive 85/337 was worded as follows:

‘l.  Member States shall take the measures necessary to ensure that the
authorities likely to be concerned by the project by reason of their specific
environmental responsibilities are given an opportunity to express their opinion on
the request for development consent. Member States shall designate the
authorities to be consulted for this purpose in general terms or in each case when
the request for consent is made. The information gathered pursuant to Article 5
shall be forwarded to these authorities, Detailed arrangements for consultation
shall be laid down by the Member States,

2. Member States shall ensure that:

— any request for development consent and any information gathered pursuant to
Article 5 are made available to the public,

~ the public concerned is given the opportunity to express an opinion before the
project is initiated,

E

Atticle 7 of that directive provided:
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“Where 2 Member State is aware that a project is likely to have significant effects
on the environment in another Member State or where a Member State likely to be
significantly affected so requests, the Member State in whose territory the project
is intended to be carried out shall forward the information gathered pursuant to
Article 5 to the other Member State at the same time as it makes it available to its
own nationals. Such information shall serve as g basis for any consultations
necessary in the framework of the bilateral relations between two Member States
on a reciprocal and equivalent basis.’

Under Article 8 of Directive 85/337:

‘Information gathered pursuant to Articles 5, 6 and 7 must be taken into
consideration in the development consent procedure,’

Article 9 of that directive was worded as follows:

‘When a decision has been taken, the competent authority or authorities shall
inform the public concerned of*

— the content of the decision and any conditions attached thereto,

— the reasons and considerations on which the decision is based where the
Member States’ legislation so provides.

The detailed arrangements for such information shall be determined by the
Member States.

If another Member State has been informed pursuant to Article 7, it will also be
informed of the decision in question.’

Article 10 of Directive 85/337 provided:

“The provisions of this Directive shall not affect the obligation on the competent
authorities to respect the limitations imposed by national regulations and
administrative provisions and accepted legal practices with regard to industrial
and commercial secrecy and the safeguarding of the public interest.

Where Article 7 applies, the transmission of information to another Member State
and the reception of information by another Member State shall be subject to the
limitations in force in the Member State in which the project is proposed.’

Annex II to Directive 85/337 listed the projects subject to Article 4(2) of that
directive, namely those for which an environmental impact assessment was
necessary only where the Member States considered that their characteristics so
required. The projects referred to in point 2(a) of that annex were accordingly for
the extraction of peat, and in point 2(c) of that annex, for the extraction of
minerals other than metalliferous and energy-producing minerals, such as marble,
sand, gravel, shale, salt, phosphates and potash.
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Directive 85/337 following amendment by Directive 97/11

Article 2(1),(2) and (3), first subparagraph, of Directive 85/337/EEC, as amended
by Council Directive 97/11/EC of 3 March 1997 (OJ 1997 L 73, p. 5) provides:

‘l.  Member States shall adopt all measures necessary to cnsure that, before
consent is given, projects likely to have significant effects on the environment by
virtue, inter alia, of their nature, size or location are made subject to a requirement
for development consent and an assessment with regard to their effects. These
projects are defined in Article 4.

2. The environmental impact assessment may be integrated into the existing
procedures for consent to projects in the Member States, or, failing this, into other
procedures or into procedures to be established to comply with the aims of this
Directive.

3. Without prejudice to Article 7, Member States may, in exceptional cases,
exempt a specific project in whole or in part from the provisions laid down in this
Directive.’

Article 3 of that directive provides:

“The environmental impact assessment shall identify, describe and assess in an
appropriate manner, in the light of each individual case and in accordance with
Articles 4 to 11, the direct and indirect effects of a project on the following
factors:

— human beings, fauna and flora;
— soil, water, air, climate and the landscape;
— material assets and the cultural heritage;

— the interaction between the factors mentioned in the first, second and third
indents.’

Article 4 of that directive provides:

‘1. Subject to Article 2(3), projects listed in Annex I shall be made subject to an
assessment in accordance with Articles 5 to 10.

2. Subject to Article 2(3), for projects listed in Annex II, the Member States
shall determine through:

(a) acase-by-case examination,

or
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(b) thresholds or criteria set by the Member State,

whether the project shall be made subject to an assessment in accordance with
Articles 5 to 10,

Member States may decide to apply both procedures referred to in (2) and (b).

3. When a case-by-case examination is carried out or thresholds or criteria are
set for the purpose of paragraph 2, the relevant selection criteria set out in
Annex III shall be taken into account.

4. Member States shall ensure that the determination made by the competent
authorities under paragraph 2 is made available to the public,’

Point 3(i) of Annex II to that directive refers to installations for the harnessing of
wind power for energy production (wind farms).

Pursuant to point 13 of Annex II, any change or extension of projects listed in
Annex I or Amnex I, already authorised, executed or in the process of being
executed, which may have significant adverse effects on the environment, must be
regarded as a project falling within the scope of Article 4(2) of Directive 85/337.

Annex IlI to Directive 85/337, relating to the selection criteria referred to in
Article 4(3) of that directive, states that the characteristics of projects must be
considered in relation, inter alia, to pollution and nuisances, and to the risk of
accidents having regard in particular to technologies used. That annex also states
that the environmental sensitivity of geographical areas likely to be affected by
projects must be considered having regard, inter alia, to the absorption capacity of
the natural environment, paying particular attention to certain areas, including
mountain and forest areas.

The judgment of 3July 2008, Commission v Ireland (C-215/08,
EU:C:2008:380)

In its judgment of 3July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380), the Court held that, by failing to adopt all measures necessary to
ensure that:

— projects which are within the scope of Directive 85/337, either before or after
amendment by Council Directive 97/11 (‘Directive 85/337°) are, before they
are executed in whole or in part, first, considered with regard to the need for an
environmental impact assessment and, secondly, where those projects are likely
to have significant effects on the environment by virtue of their nature, size or
location, that they are made subject to an assessment with regard to their effects
in accordance with Articles 5 to 10 of Directive 85/337, and
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— the development consents given for, and the execution of, wind farm
developments and associated works at Derrybrien, County Galway (Ireland),
were preceded by an assessment with regard to their environmental effects, in
accordance with Articles 5 to 10 of that directive,

Ireland failed to fulfil its obligations under Atticles 2, 4 and 5 to 10 of Directive
85/337.

As regards the second complaint relating to the absence of an assessment of the
effects of the wind farm and the associated works at Derrybrien (‘the wind farm”),
the Court concluded that there was a failure to fulfil obligations on the grounds set
out in paragraphs 94 to 111 of the judgment of 3 July 2008, Commission v Ireland
(C-215/06, EU:C:2008:380).

In particular, as regards the first two phases of construction of the wind farm
project, the Court stated, in paragraph 98 of that judgment, that Ireland was bound
to subject the projects relating to that construction to an impact assessment if they
were likely to have significant effects on the environment, by virtue, inter alia, of
their nature, size or location.

In that regard, the Court held, in paragraph 103 of that judgment, that the location
and size of the projects of peat and mineral extraction and road construction, and
the proximity of the site to a river, constituted specific characteristics which
demonstrated that those projects, which were inseparable from the installation of
46 wind turbines, were likely to have significant effects on the environment and,
accordingly, had to be subject to an assessment of their effects on the
environment.

In addition, as regards the application for consent relating to the third phase of
construction of the wind farm and for alteration of the first two phases of
construction originally authorised, the Court found, in paragraph 110 of that
judgment, that since the installation of 25 new turbines, the construction of new
service roadways and the change in the type of wind turbines initially
authorised — which was intended to increase the production of electricity — were
projects which were likely to have significant effects on the environment, they
should, before being authorised, have therefore been subject to a requirement for
development consent and to an assessment of their effects on the environment, in
conformity with the conditions laid down in Articles 5 to 10 of Directive 85/337.

Pre-litigation procedure and proceedings before the Court

Following the delivery of the judgment of 3 July 2008, Commission v Ireland
(C-215/06, EU:C:2008:380), the Commission, by letter dated 15 July 2008,
requested Ireland to provide it, within 2 months of the date of that judgment, with
information on the measures taken in order to comply with the terms of that
Jjudgment, By letter dated 3 September 2008, Treland confirmed in particular that it
fully accepted the judgment and that an updated environmental impact
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assessment, in compliance with Directive 85/337, was anticipated before the end
of 2008.

By letters of 10 March and 17 April 2009, and further to a meeting with the
Commission, Ireland informed the latter that it was drafting a bill in order to
introduce a regularisation procedure which, in exceptional cases, would allow for
consents granted in breach of Directive 85/337 to be regularised through the grant
of ‘substitute consent’ and that, in accordance with that procedure, the wind farm
operator would apply for such consent.

On 26 June 2009, the Commission sent a letter of formal notice to that Member
State, in which it stated, first, that it had received only a preliminary outline of the
legislation to be enacted by Ireland in order to ensure compliance with the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380), and,
secondly, that it was still awaiting information on the envisaged assessment of the
wind farm’s effects on the environment. On 9 September 2009, Ireland replied to
that letter of formal notice, confirming, first, that the legislative change
introducing the substitute consent procedure would shortly be enacted and that the
wind farm operator had agreed in principle to apply for substitute consent.

On 22 March 2010, the Commission sent a further letter of formal notice to
Ireland requesting it to submit observations to the Commission within 2 months of
receipt of that letter. Ireland replied by letters dated 18 May 2010, 22 July 2010
and 13 September 2010. In the letter of 13 September 2010, the Irish authorities
informed the Commission of the enactment in July 2010 of the Planning and
Development (Amendment) Act 2010 (‘the PDAA”). Part XA of the PDAA, in
particular Sections 177B and 177C thereto, provides for a regularisation procedure
for consents granted in breach of the obligation to conduct an environmental
impact assessment,

Following further contacts between the Irish authorities and the Commission and
the notification by Ireland of additional legislative measures adopted between
2010 and 2012, the Commission, by letter of 19 September 2012, requested
Ireland to inform it in particular whether the developer of the wind farm would be
subject to that regularisation procedure.

By letter dated 13 October 2012, Ireland stated that the wind farm operator,
wholly owned by a semi-public sector company, was refusing to apply the
regularisation procedure provided for in Part XA of the PDAA and that neither
national nor EU law made provision for its application to be imposed. In
particular, EU law, it was claimed, did not require the consents granted for the
construction of the wind farm, which had become final, to be called into question
and the principles of legal certainty and of the non-retroactive effect of laws, as
well as the case-law of the Court on the procedural autonomy of the Member
States, precluded the withdrawal of those consents.
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JUDGMENT OF 12. 11. 2019 — CASE C-261/18

By letter of 16 December 2013, the Irish authorities reported to the Commission
that the wind farm operator had indicated its willingness to undertake an
unofficial, that is non-statutory, environmental impact assessment in respect of
that wind farm which would nevertheless conform to the requirements of
Directive 85/337.

In the course of 2014, Ireland provided the Commission with a concept document
which set out a road map for the non-statutory environmental impact assessment
of the wind farm. Ireland also agreed, at a meeting with the Commission held on
13 May 2014, to send it the draft memorandum of understanding which would be
concluded between the wind farm operator and the Irish Minister for Environment
providing for an agreement on the carrying out of a non-statutory environmental
review. Such a draft was provided to the Commission on 11 March 2015, with the
Irish authorities communicating a further version of that draft on 7 March 2016.

The Commission stated on several occasions that those documents did not enable
Ireland to fulfil its obligations. Following a meeting held on 29 November 2016,
the Commission’s services informed the Irish authorities by email on
15 December 2016 that the final text of the signed memorandum of understanding
should reach the Commission by the end of 2016, failing which the Commission
would refer the matter back to the Court in early 2017,

On 22 December 2016, Ireland sent the Commission a new version of the concept
document and a scoping document dated 2 December 2015. In the covering letter,
the Irish authorities stated that the two documents were due to be signed at the end
of January 2017.

Following further exchanges with the Trish authorities, the Commission informed
Ireland, by letter of 26 January 2018, that, notwithstanding the signature of the
concept document, it considered that the failure to fulfil the obligation of
complying fully with the judgment of 3 July 2008, Commission v Ireland
(C-215/06, EU:C:2008:380) persisted. Nine years after that judgment was
delivered, no substantive progress had been made as regards the environmental
impact assessment of the wind farm.

By letter of 1 February 2018, Ireland acknowledged that discussions on resolution
of the case had already been ongoing for a number of years. In that letter, Ireland
nonetheless maintained that it had awaited, before taking the measures necessary
to comply, the Commission’s observations on the documents that Ireland had sent
it by letter of 22 December 2016.

Since it considered that the second indent of point 1 of the operative part of the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380) had
still not been complied with, the Commission brought the present action.

Following the closure of the written part of the procedure in the present case, the
Commission informed the Court, by letter lodged at the Registry on 1 April 2019,
of a letter from the Irish authorities which it had received on 29 March 2019 (“the

10
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COMMISSION V IRELAND (DERRYERIEN WIND FARM)

letter of 29 March 2019°) from which it is apparent that the wind farm operator
had agreed that it would cooperate in a substitute consent procedure, to be
initiated under the PDAA, ‘as soon as possible, so as to ensure [that an ex post
environmental impact assessment] is catried out.’ On 1 April 2019, the Irish
authorities also sent that letter to the Court Registry.

The failure to fulfil obligations

Arguments of the parties

The Commission notes that, in its judgment of 3 July 2008, Commission v Ireland
(C-215/06, EU:C:2008:380), the Court held, in particular, that Ireland had failed
to fulfil its obligations under Directive 85/337 in that it had failed to take all
measures necessary to ensure that the development consents given for, and the
execution of, the wind farm developments and associated works were preceded by
an environmental impact assessment. According to the Commission, Ireland does
not deny that it is under an obligation to take positive steps to address that failure.

The Commission submits that it was not for the Court to determine, in that
judgment, the specific measures enabling the failure to fulfil obligations declared
to be remedied. It is apparent, on the other hand, from the case-law of the Court
(judgments of 7 January 2004, Wells, C-201/02, EU:C:2004:12, paragraphs 64 and
65, and of 28 February 2012, Inter-Environnement Wallonie and Terre wallonne,
C-41/11, EU:C:2012:103, paragraphs 42, 43 and 46) that Treland is required to
eliminate the unlawful consequences of the failure to carry out an environmental
impact assessment of the wind farm and to take all measures necessary to remedy
that failure. In any event, mere preparatory steps, such as those taken in the
present case, are insufficient.

In support of its arguments, the Commission also relies on the judgments of
26 July 2017, Comune di Corridonia and Others (C-196/16 and C-197/16,
EU:C:2017:589, paragraph 35) and of 28 February 2018, Comune di Castelbellino
(C-117/17, EU:C:2018:129, paragraph 30), which confirm that the competent
national authorities are under an obligation to take all measures necessary, within
the sphere of their competence, to remedy the failure to carry out an
environmental impact assessment, for example by revoking or suspending consent
already granted, in order to carry out such an assessment. EU law does not
preclude regularisation through the conducting of an environmental impact
assessment, subject to certain conditions.

During the pre-litigation procedure, Ireland made two different proposals, referred
to in paragraphs 24 and 29 above, in order to remedy the failure to assess the wind
farm’s impact without, however, giving concrete effect to them.

First, Ireland referred to the possibility of carrying out a non-statutory assessment.
However, no specific measure to implement it has been adopted.

11



(hasie AN ARAAYHIH ) GMA 1SR ¥ ulagngie0)

16tE1eqn meEl baiw sl sl Jnswsqys i 5 doidw modl ("C10C dusM OS o ol
ad of swbsooiq lsenoo swutiieduz & Al 91019qoon bluow o iedi hosigs bed
Voo ¥ a8 161} swweas of 28 vz sldizzoq es nooz ze’ AAUT sdr by bsisilial
deil o QI0C ligA | 6O “ano beimso ai [Inemeasess fosqmi lsinemnotivig

eige s oD sdf o 1eitel Juili tuse oels esitivodiue

anoitngildo litlul of s1ulisl odT

zoimng 9l o Ansmwgd

Bl v solueasamo) 3008 viul £ 1o inemgh 26 ni Jad 2sien poizzinimol) sdT
baligt bed brieloal tad 1slusineg mi biod mweD odi (08E:8008:2:1UH o028
s sdsd of balig) bud 1 tedl ai VEL\ER sviiuenidl wbnu enoilsgildo 21 1Rl0 o
ofit bre 10t novig @iosanoo insmegolsveb sl isidl swens oF (182250011 20102830
+d bsbeowig e w ehow beisiooeas bus einomagolsvsh sl botw ol 3o noilgoxs
#30b baslsl noiezisune?D st of gaibioonA Insmezezoess Josqmi Isinstunouivos as

audigl 18di 2es1bbe of zqate svilieoq 9481 o1 noilsgildo as wbnu &l 1t isdi yueb lon

ek ni enirmaiasb of twoD odi 10l fom esw 3 tedt elimduz noiRalnmo) odT
boslush znoitezildo Iithut of swlisl odi goildses 2ovuassm oftiosge odi Jevmgbui
1ol ot o wel-szs5 3t moit basd 19die ofdi no Josieqgqe ai 1l beibama od o)
bos b efgergesg 1 R008:0:U3 SOM0S-D e HO0S vsunsi T o ainomgbui)
snnoting 5veT Lin sinolla# tnsmsmmotind-eund ,S10€ visude'l 8C %0 bos 29
oi botwpst zi baslsil isdy (0 bns &6 Sk adgsrgesg LL0LSI00DUF INIB-D
lainsianotivie ns Jso ynes ol sudig) ot o zeansupeenon litwslaw sdt stenimils
vbomms1 of viszessan 2sweese (s 9lst of bne ml briw odi 1o Inomeeszes 1aag
ot ni nodst szorlt 25 rlowe Leqole violmisqelg 9iem Jnove vas al omwligl wmd

Jnisioifuan 96 9880 109291

Yo einormgbui 9t no ezsiler oels noizeimmol) odi 2tnemugs 21 1o noggue ol
AITeID bas ANQC!-D) zomO ban pinohriw) b ssamed [ TI0L ylut el
onilisdiaty’) h swune Y 2108 visinds 85 1o bns (2€ dgengensq Q8210 1Ud
instacon st odl ardloos doidw (0€ dgsigewsq O€1:81050:Ud YT
mdtiw piseesssn suiuessin ls ols) of noitsyildo g wbnu sis esitnoding lgcoien
pg tio ymes o) owiist odt vhemsr o) somstequmios ol Yo s10dge odi
tvenos anibisgeur 1o gabiero vd slaraszs Wt Jnsmezoees Josqil lninomiaotives
on 2sob wsl UR pamessaes s faz o vrss of wsbio ni botasty ybsoils
oanmi lsinermnotives ne Yo gaitumbnos s dggowdi nobsaiwlugsy shuluoin

2noiiibaos misieo ol 1osjduz Insmaeszss

bi11511 ¢ B20Go1g nvsiith ow! sbem brslsil owbssowy noitsgitil-oir sidr pand
briw s zesesy of 1016} odr ¢byrav ot hio ni sveds 0€ bug b adqrigsisq ol ol

enort 0f 15t siotenes gaivy Asvewoed Jnoding iusgi < il

tarmsEaet ntek aon 6 1o gniviss To yilidizenq s o) bamgior banianl il
btrgebs g wuil 31 tasmalqe of vtsesum sitivene on avswoH

it

TF

18

Ok

-



42

43

44

45

46

47
48

JUDGMENT Of 12. 11. 2019 — Casg C-261/18

Secondly, the Commission submits that Ireland amended its legislation in order to
establish a procedure that would allow for the regularisation of consents granted in
breach of the obligation to conduct an environmental impact assessment under EU
law. However, Treland now maintains that that procedure, provided for in Part XA
of the PDAA, could be applied only prospectively and that, notwithstanding the
fact that the wind farm operator is a wholly owned subsidiary of a semi-public
sector company, it cannot be required to apply it.

The Commission submits, however, that Ireland is required to revoke or suspend
the consents at issue and carry out an ex post remedial assessment, even if those
measures affect the wind farm operator’s vested rights. The possibility for a
Member State to rely, in that regard, on the principle of procedural autonomy is,
in accordance with the judgment of 17 November 2016, Stadt Wiener Neustadt
(C-348/15, EU:C:2016:882, paragraph40), limited by the principles of
effectiveness and equivalence.

In addition, it is apparent from the judgment of 14 June 2007, Medipac-
Kazantzidis (C-6/05, EU:C:2007:337, paragraph 43) that the wind farm operator is
subject to the obligations arising from EU directives since it is a wholly owned
subsidiary of an entity controlled by the public authorities.

Moreover, the Commission submits that the delay in complying with the judgment
of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380), cannot be
justified. In accordance with the case-law of the Court (judgment of 9 December
2008, Commission v France, C-121/07, EU:C:2008:695, paragraph 21), although
Article 260 TFEU does not specify the period within which a judgment must be
complied with, the process of compliance must be initiated at once and completed
as soon as possible. In the present case, neither the complexity of the issues
arising nor the alleged breakdown of communications between Ireland and the
Commission at the end of 2016 can justify that Member State’s failure to take
action over a prolonged period. The Commission further notes that it had stated
that December 2016 was the final deadline for complying with the judgment of
3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380).

In its reply, the Commission submits that Ircland has still not carried out, by way
of regularisation, an environmental impact assessment of the wind farm.
Consequently, Ireland has not taken the minimum steps required to comply with
the judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380).

Ireland contends that the Commission’s action should be dismissed.

It contends that it is apparent from the judgment of 3 July 2008, Commission v
Ireland (C-215/06, EU:C:2008:380) and the pleadings in the case giving rise to
that judgment, that the two indents of point 1 of the operative part in that
judgment related in fact to one and the same failure to fulfil obligations, namely
the failure to transpose in full Directive 85/337. Consequently, apart from

12
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transposing that directive, the adoption of specific measures as regards the wind
farm was not necessary.

In addition, in its application, the Commission failed to identify the specific
measures which it considers Ireland as being required to take in order to comply
with the second indent of point 1 of the operative part of that judgment.

Furthermore, that same judgment did not set aside or invalidate the development
consents granted between 1998 and 2003 for the wind farm’s construction.
Infringement proceedings pursuant to Article 226 EC (now Article 258 TFEU)
cannot have any effect on the vested rights of third parties, in particular when
those third parties are not heard in those proceedings.

As regards the procedures enabling a national administrative decision to be
annulled, they fall within the procedural autonomy of the Member States. The
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380,
paragraph 59), confirms that an obligation to remedy a failure to carry out an
environmental impact assessment is limited by the procedural framework
applicable within each Member State. In Ireland, a development consent may only
be set aside by the High Court, on a direct application to that end.

In that regard, it is apparent from the judgment of 17 November 2016, Stadt
Wiener Neustadt (C-348/15, EU:C:2016:882), that, subject to compliance with
certain conditions, Member States may establish time limits governing
proceedings brought against decisions adopted in the field of town planning.
Under Irish procedural law in force prior to the enactment of the PDAA, any
challenge seeking to set aside a planning permission was subject to a two-month
time limit. The PDAA itself set an eight-week time limit. Consequently, the
consents granted for the wind farm’s construction have become final.

Ireland contends that, accordingly, the situation of the present case may be
distinguished from those of the cases giving rise to the judgments of 26 July 2017,
Comune di Corridonia and Others (C-196/16 and C-197/16, EU:C:2017:589) and
of 28 February 2018, Comune di Castelbellino (C-117/17, EU:C:2018:129)
referred to by the Commission. It is apparent from the summary of the facts in
those judgments that the development consents at issue were in fact annulled by a
national court. It was in the course of the proceedings subsequent to those
annulments, seeking the grant of fresh development consents for the projects
concerned, that questions relating to the obligation to carry out an environmental
impact assessment were raised.

The present case may also be distinguished from that which gave rise to the
judgment of 7 January 2004, Wells (C-201/02, EU:C:2004:12), delivered in
pretiminary ruling proceedings in a dispute concerning a national permission
which had been challenged within the time limits. The Court states in that
judgment that it is for the national court to determine whether it is possible under
domestic law for a consent already granted to be revoked or suspended. In

13
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addition, in the judgment of 12 February 2008, Kempter (C-2/06, EU:C:2008:78),
the Court confirmed that, where an administrative decision has become final, EU
law does not require that a national authority be placed under an obligation, in
principle, to reopen that decision.

Furthermore, where planning consents may no longer be subject to judicial review
proceedings, the principles of the protection of legitimate expectations and of
legal certainty and the property rights of the holders of planning permissions must
be respected.

In the present case, the withdrawal of the consents granted, which have become
final, would be contrary to the principle of legal certainty. Ireland is not, therefore,
required to annul or withdraw them. A fortiori, nor is it required to carry out, ex
post facto, an environmental impact assessment on the basis of the relevant
provisions of the PDAA.

In the alternative, Ireland contends that it has now complied with the obligations
stemming from the judgment of 3 July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380), in that it has taken steps to arrange for a non-statutory
assessment to be carried out at Derrybrien. The history of the engagement
between Ireland and the Commission, as detailed in the application, demonstrates
that the Irish Government has acted in good faith in that regard.

In support of that argument, Ireland contends, in particular, that the Irish
Government drew up a concept paper in agreement with the wind farm’s
developer. That document provides that the developer will have to prepare an
environmental report, in accordance with the scoping document, which will have
to include possible mitigation measures. That document also provides that the
report will be subject to a form of public consultation process.

The initiation of such a process constitutes sufficient compliance with the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380),
since, contrary to the full transposition of Directive 85/337, which fell entirely
under the control of the Irish authorities, the implementation of the assessment of
the effects of a project on the environment in fact requires the participation of
third parties.

In the further alternative, Ireland contends that it will have complied with its
obligations at the latest as of the date of any hearing before the Court in the
present case.

In addition, the duration of the procedure necessary to implement the
environmental impact assessment of the wind farm is linked to the lack of reaction
from the Commission following the submission, on 22 December 2016, of a new
version of the concept document intended to prepare for the environmental impact
assessment of the wind farm to be carried out. The Irish authorities awaited the
formal approval of that document. In any event, a Member State cannot be
penalised for taking the time necessary to discern the appropriate measures, for

14
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the purposes of complying with a judgment of the Court, or for failing to identify
them.

At the hearing, Ireland confirmed that it no longer envisaged carrying out a non-
statutory environmental impact assessment in relation to the wind farm. As is
apparent from the letter of 29 March 2019, it now maintains that the wind farm
operator has agreed that it will cooperate in order for a regularisation procedure
under Part XA of the PDAA to be initiated. In the context of that procedure, an
environmental impact assessment in accordance with Directive 85/337 will be
catried out as soon as possible.

In answer to the questions put by the Court at the hearing, Ireland stated that the
formal agreement of the wind farm’s operator was still lacking. In addition, it is
not decided whether the latter would itself apply for substitute consent pursuant to
Section 177 C of the PDAA, or whether, pursuant to Section 177 B of the PDAA,
the competent authorities would themselves commence the regularisation
procedure of their own initiative.

Findings of the Court

Preliminary observations

In the context of the present action, brought on the basis of Article 260(2) TFEU,
the Commission submits that Ireland has not complied with the judgment of 3 Fuly
2008, Commission v Ireland (C-215/06, EU:C:2008:380), as regards the second
complaint only, in the second indent of point 1 of the operative part of that
judgment. The Court held, in that regard, that by failing to adopt all measures
necessary to ensure that the development consents given for, and the execution of,
the developments and associated works at the wind farm were preceded by an
environmental impact assessment, in accordance with Articles 5 to 10 of Directive
85/337, Ireland failed to fulfil its obligations under Articles 2, 4 and 5 to 10 of that
directive.

The admissibility of the action

In so far as Ireland contends, in essence, that the Commission has failed to define
the subject matter of its action and to identify the measures that are necessary in
order to comply with the second indent of point 1 of the operative part of the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380), it
must be found that it in fact contests the admissibility of the present action.

In that regard, the Commission submits, in its application, that, in order to comply
with the second indent of point 1 of the operative part of the judgment of 3 July
2008, Commission v Ireland (C-215/06, EU:C:2008:380), Ireland should
eliminate the unlawful consequences of the breach of the obligation to carry out a
prior environmental impact assessment of the wind farm and initiate, to that end, a
procedure to regularise the project in question. That procedure should include an
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environmental impact assessment of that project in accordance with the
requirements of Directive 85/337.

Consequently, Ireland is mistaken to complain that the Commission has failed to
define the measures required to comply with the judgment of 3 July 2008,
Commission v Ireland (C-215/06, EU:C:2008:380) and, for that reason, to
complain that the Commission has failed to specify sufficiently the subject matter
of its action.

It must, therefore, be concluded that Ireland’s contentions are not capable of
affecting the admissibility of the present action.

The substance

Treland contends that the present action is unfounded, arguing that, beyond the
transposition of Directive 85/337, the adoption of specific measures as regards the
wind farm is unnecessary and that, in particular, it is impossible, under its national
law, to withdraw the consents granted to the wind farm’s operator, which have
become final.

The Commission submits, on the other hand, that Ireland is required, as recalied in
paragraph 66 above, to eliminate the unlawful consequences of the failure to fulfil
obligations established and, in the context of a regularisation procedure, to carry
out an environmental impact assessment of the wind farm in accordance with the
requirements of Directive 85/337.

In those circumstances, it is necessary to examine the obligations on a Member
State when a project has been authorised in breach of the obligation to carry out a
prior environmental impact assessment under Directive 85/337, in particular
where the consent was not challenged within the period prescribed by national law
and has, therefore, become final in the national legal order.

In that regard, it should be bome in mind that, under Article 2(1) of Directive
85/337, projects likely to have significant effects on the environment, as referred
to in Article 4 of that directive, read in conjunction with Annexes I or II thereto,
must be made subject to an assessment with regard to such effects before consent
is given (judgment of 7 January 2004, Wells, C-201/02, EU:C:2004:12,
paragraph 42).

The requirement to undertake such an assessment in advance is justified by the
fact that it is necessary for the competent authority to take effects on the
environment into account at the earliest possible stage in all the technical planning
and decision-making processes, the objective being to prevent the creation of
pollution or nuisances at source rather than subsequently trying to deal with their
effects (judgments of 3 July 2008, Commission v Ireland, C-215/06,
EU:C:2008:380, paragraph 58, and of 26 July 2017, Comune di Corridonia and
Others, C-196/16 and C-197/16, EU:C:2017:589, paragraph 33).
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However, Directive 85/337 does mnot contain provisions governing the
consequences of a breach of that obligation to carry out a prior assessment (see, to
that effect, judgment of 26 July 2017, Comune di Corridonia and Others,
C-196/16 and C-197/16, EU:C:2017:589, paragraph 34).

Under the principle of sincere cooperation provided for in Article 43) TEU,
Member States are nevertheless required to eliminate the unlawful consequences
of that breach of EU law. That obligation applies to every organ of the Member
State concerned and, in particular, to the national authorities which have the
obligation to take all measures necessary, within the sphere of their competence,
to remedy the failure to carry out an environmental impact assessment, for
example by revoking or suspending consent already granted, in order to carry out
such an assessment (see, to that effect, judgments of 7 January 2004, Wells,
C-201/02, EU:C:2004:12, paragraph 64, and of 26 July 2017, Comune di
Corridonia and Others, C-196/16 and C-197/16, EU:C:2017:589, paragraph 35).

As regards the possibility of regularising such an omission a posteriori, Directive
85/337 does not preclude national rules which, in certain cases, permit the
regularisation of operations or measures which are unlawful in the light of EU
law, provided that such a possibility does not offer the persons concerned the
chance to circumvent the rules of EU law or to dispense with their application,
and that it should remain the exception (judgment of 26 July 2017, Comune di
Corridonia and Others, C-196/16 and C-197/16, EU:C:2017:589, paragraphs 37
and 38).

An assessment carried out in the context of such a regularisation procedure, after a
plant has been constructed and has entered into operation cannot be confined to its
future impact on the environment, but must also take into account its
environmental impact from the time of its completion (see, to that effect,
judgment of 26 July 2017, Comune di Corridonia and Others, C-196/16 and
C-197/16, EU:C:2017:589, paragraph 41).

By contrast, Directive 85/337 precludes national legisiation which allows the
national authorities, where no exceptional circumstances are proved, to issue
regularisation permission which has the same effects as those attached to a prior
consent granted after an environmental impact assessment carried out in
accordance with Article 2(1) and Article 4(1) and (2) of that directive (see, to that
effect, judgments of 3 July 2008, Commission v Ireland, C-215/06,
EU:C:2008:380, paragraph 61; of 17 November 2016, Stadt Wiener Neustadt,
C-348/15, EU:C:2016:882, paragraph 37; and of 26 July 2017, Comune di
Corridonia and Others, C-196/16 and C-197/16, EU:C:2017:589, paragraph 39).

Directive 85/337 also precludes a legislative measure, which would allow, without
even requiring a later assessment and even where no exceptional circumstances
are proved, a project which ought to have been subject to an environmental impact
assessment, within the meaning of Article 2(1) of Directive 85/337, to be deemed
to have been subject to such an assessment (see, to that effect, judgment of
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17 November 2016, Stadt Wiener Neustadt, C-348/15, EU:C:2016:882,
paragraph 38).

Similarly, Directive 85/337 precludes projects in respect of which the consent can
no longer be subject to challenge before the courts, because the time limit for
bringing proceedings laid down in national legislation has expired, from being
purely and simply deemed to be lawfully authorised as regards the obligation to
assess their effects on the environment (judgment of 17 November 2016, Stadt
Wiener Neustadt, C-348/15, EU:C:2016:882, paragraph 43).

In the present case, it is not in dispute that, during a legislative reform in July
2010, Treland introduced into its legislation a procedure for regularising projects
which had been authorised in breach of the obligation to carry out an
environmental impact assessment, It is apparent from the file before the Court that
the detailed rules for that procedure were laid down in Part XA of the PDAA, the
provisions of which were enacted in order to comply with the requirements
flowing from the judgment of 3 July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380).

First, according to Section 177 B(1) and (2)(b) of Part XA of the PDAA, where, in
particular, by ‘a final judgment of ... the Court of Justice of the European Union’,
it is held that a permission for a project for which an environmental impact
assessment was required was unlawfully granted, the competent planning
authority must give notice in writing directing the project manager to apply for
substitute consent. Subsection (2)(c) of Section 177 B of Part XA of the PDAA
states that the notice is to require the project manager to furnish a remedial
environmental impact statement with the application.

Secondly, Section 177 C of Part XA of the PDAA enables, in those same
circumstances, the manager of a project authorised in breach of the obligation to
carry out a prior environmental impact assessment to apply itself for the
regularisation procedure to be initiated. If its application is allowed, the manager
must furnish, in accordance with Section 177 D(7)(b) of Part XA of the PDAA, a
remedial environmental impact statement.

The fact remains that, as at the reference date for assessing whether there has been
a failure to fulfil obligations under Article 260(2) TFEU, namely the expiry of the
period prescribed in the letter of formal notice issued under that provision (see, to
that effect, judgment of 11 December 2012, Commission v Spain, C-610/10,
BU:C:2012:781, paragraph 67), that is to say, in accordance with the letter of
formal notice of 22 March 2010 mentioned in paragraph 26 above, at the end of
May 2010, Ireland had failed to carry out a new environmental impact assessment
of the wind farm within the context of the regularisation of the consents at issue
and thereby failed to have regard to the authority attaching to the judgment of
3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380), as regards the
second indent of point 1 of the operative part thereto.
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Treland nonetheless argued, at the hearing, that, as regards the consents granted for
the construction of the wind farm, it is not ultimately in a position to apply the
regularisation procedure of its own initiative. After commencing that procedure
pursuant to Section 177 B of Part XA of the PDAA, the local authorities that were
responsible in that regard put an end to that procedure. Although those authorities
are an emanation of the State, they are independent and therefore fall outside the
Irish Government’s control.

Similarly, Ireland contends that it could not require the wind farm operator to
apply for substitute consent pursuant to Section 177 C of Part XA of the PDAA,
Admittedly, that operator is a wholly owned subsidiary of a semi-public sector
entity that is 90% owned by Ireland. However, the operator is independent as
regards the daily management of its affairs.

Treland also contends that the principles of legal certainty and of the protection of
legitimate expectations preclude the revocation of an administrative decision, such
as the consents at issue in the present case, which because of the expiry of the
period for bringing an action, can no longer be the subject of a direct application
to a court and has, therefore, become final.

Ireland’s arguments must, however, be rejected.

First of all, the Court points out that, according to settled case-law, a Member
State cannot plead provisions, practices or situations prevailing in its domestic
legal order to justify failure to observe obligations arising under EU law
(judgments of 2 December 2014, Commission v Greece, C-378/13,
EU:C:2014:2405, paragraph 29, and of 24 January 2018, Commission v Italy,
C-433/15, BU:C:2018:31, paragraph 56 and the case-law cited). It follows that
Ireland, for the purposes of justifying the failure to comply with the obligations
stemming from the judgment of 3 July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380), cannot rely on national provisions limiting the possibilities for
commencing a regularisation procedure, such as Section 177 B and Section 177 C
of Part XA of the PDAA, a procedure which it introduced into its national
legislation specifically in order to ensure compliance with that judgment.

In any event, as regards the alleged impossibility for that Member State to require
the competent local authorities to commence the regularisation procedure
provided for by the Irish legislation, it must be borne in mind that, according to
the case-law cited in paragraph 75 above, every organ of that Member State and,
in particular, those local authorities are required to take all measures necessary,
within the sphere of their competence, to remedy the failure to carry out an
environmental impact assessment of the wind farm.

As regards, next, the wind farm operator’s inaction, or even its refusal to initiate
the regularisation procedure pursuant to Section 177 C of Part XA of the PDAA, it
suffices to refer, mutatis mutandis, to the considerations set out in paragraph 89
above, since that operator is controlled by Ireland. Consequently, the operator
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must be considered an emanation of that Member State on which, as the
Commission rightly argued, the obligations arising from EU directives are binding
(judgment of 14 June 2007, Medipac — Kazantzidis, C-6/05, EU:C:2007:337,
paragraph 43 and the case-law cited).

As regards Ireland’s argument based on the contention that the principle of legal
certainty and the principle of the protection of legitimate expectations preclude the
consents unlawfully granted to the wind farm’s operator from being withdrawn, it
must be borne in mind, first, that the infringement procedure is based on the
objective finding that a Member State has failed to fulfil its obligations under the
Treaty or secondary legislation and, secondly, that while the withdrawal of an
unlawful measure must occur within a reasonable time and regard must be had to
how far the person concerned might have been led to rely on the lawfulness of the
measure, the fact remains that such withdrawal is, in principle, permitted
(judgment of 4 May 2006, Commission v United Kingdom, C-508/03,
EU:C:2006:287, paragraphs 67 and 68).

Ireland cannot, therefore, rely on legal certainty and legitimate expectations
derived by the operator concerned from acquired rights in order to contest the
consequences flowing from the objective finding that Ireland has failed to fulfil its
obligations under Directive 85/337 with regard to assessment of the effects of
certain projects on the environment (see, to that effect, judgment of 4 May 2006,
Commission v United Kingdom, C-508/03, EU:C:2006:287, paragraph 69).

In any event, Ireland simply states that, after the expiry of the period of 2 months,
or 8 weeks set by the PDAA, respectively, the consents at issue could no longer be
the subject of a direct application to a court and cannot be called in question by
the national authorities.

By its argument, Ireland fails to have regard, however, to the case-law of the
Court referred to in paragraph 80 above, according to which projects in respect of
which the consent can no longer be subject to challenge before the courts, because
the time limit for bringing proceedings laid down in national legislation has
expired, cannot be purely and simply deemed to be lawfully authorised as regards
the obligation to assess their effects on the environment.

Tt must further be noted that while it is not precluded that an assessment carried
out after the plant concerned has been constructed and has entered into operation,
in order to remedy the failure to carry out an environmental impact assessment of
that plant before the consents were granted, may result in those consents being
withdrawn or amended, this is without prejudice to any right of an economic
operator, which has acted in accordance with a Member State’s legislation that has
proven contrary to EU law, to bring against that State, pursuant to national rules, a
claim for compensation for the damage sustained as a result of the State’s actions
Or OMissions.
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In the light of the foregoing, it must be held that, by failing to take all measures
necessary to comply with the second indent of point 1 of the operative part of the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380),
Ireland has failed to fulfil its obligations under Article 260(1) TFEU.

The financial penalties

Arguments of the parties

Taking the view that Ireland has still not complied with the judgment of 3 July
2008, Commission v Ireland (C-215/06, EU:C:2008:380), the Commission claims
that the Court should order Ireland to pay a lump sum of EUR 1 343.20 multiplied
by the number of days between the detlivery of that judgment and, either the date
of compliance by Ireland with that judgment, or the date of the judgment delivered
in the present case if that date is sooner than the date of compliance with the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380), with
a minimum lump sum of EUR 1 685 000.

The Commuission also claims that the Court should order Ireland to pay a penalty
payment of EUR 12 264 per day from the date of the judgment delivered in the
present case to the date of compliance by Ireland with the judgment of 3 July
2008, Commission v Ireland (C-215/06, EU:C:2008:380).

Referring to its communication SEC(2005) 1658 of 12 December 2005, entitled
‘Application of Article [260 TFEUY, as updated by its communication of
15 December 2017, entitled “Updating of data used to calculate lump sum and
penalty payments to be proposed by the Commission to the [Court] in
infringement proceedings’ (OJ 2017 C 431, p. 3), the Commission proposes that
the daily penalty payment be determined by multiplying a standard flat-rate
amount of EUR 700 by a coefficient for seriousness of 2 on a scale of 1 to 20 and
also by a coefficient for duration of 3, that is the maximum coefficient. The result
obtained would be multiplied by an ‘n’ factor, set at 2.92 for Ireland. As regards
the calculation of the lump sum, the flat-rate amount would be set at EUR 230 per
day and should by muitiplied by a coefficient for seriousness of 2 and an ‘n’ factor
set at 2.92. The total obtained would be muitiplied by the number of days during
which the failure to fulfil obligations persists.

As regards the seriousness of the failure to fulfil obligations, the Commission
submits that account must be taken of the objectives of an environmental impact
assessment, such as that provided for by Directive 85/337, of the facts established
by the Court in paragraphs 102 and 104 of the judgment of 3 July 2008,
Commission v Ireland (C-215/06, EU:C:2008:380), and of the landslide, linked to
the construction of the wind farm, which caused substantial environmental
damage.
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In addition, the Commission submits that cases brought before the Court show
that Ireland has already infringed Directive 85/337 on several occasions. While
Ireland has in the meantime proceeded to transpose that directive, the fact remains
that, in the Commission’s view, it has not made any progress such as to remedy
the failure to fulfil obligations at issue, which has persisted over a particularly
long period.

As regards the duration of the infringement, the Commission states that the
adoption of regularisation measures is entirely Ireland’s responsibility and does
not depend on the Commission’s opinion. Ireland ought to have adopted such
measures as soon as possible.

Ireland contends that, in the present case, it has already complied with the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380),
since it has taken the measures within its control in adopting a concept document
providing for an environmental impact assessment of the wind farm by its
operator.

The fact that a certain lapse of time was necessary in order to draw up that
document does not constitute a failure to fulfil obligations, since consultation with
the Commission was essential for the purposes of determining the content of that
document.

In addition, the Commission’s application fails to identify the measures whose
adoption is required in order to comply with the second indent of point 1 of the
operative part of the judgment of 3 July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380). The objective of setting a penalty payment is precisely to ensure
compliance with that judgment.

In any event, the circumstances of the present case may be distinguished, on the
ground referred to in paragraph 53 above, from those giving rise to the judgments
of 26 July 2017, Comune di Corridonia and Others (C-196/16 and C-197/16,
EU:C:2017:589) and of 28 February 2018, Comune di Castelbellino (C-117/17,
EU:C:2018:129). If the Court held, however, that those judgments support the
Commission’s line of argument, they would mark a departure in the case-law in
that area. Consequently, no penalty ought to accrue for any breach in the period
before July 2017.

Ireland further observes that the Commission’s communications are not binding
upon the Court and that the Court is required to set an appropriate and
proportionate penalty. The present case is unique and anomalous, which the Court
must take into account when it determines the amount of the financial penalties.

As regards the seriousness of the infringement, Ireland contends that the minimum
coefficient should apply, in particular in the light of the full transposition of
Directive 85/337, the good faith shown by Ireland and the factual and legal
difficulties of the present case. Account must also be taken of progress made by
Ireland as regards compliance with its obligations and the fact that it is not proven

2%
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that the landslide at Derrybrien was linked to the construction of the wind farm. In
addition, Ireland has cooperated with the Commission constructively and has been
committed to achieving a resolution for the problems at issue. The delay between
December 2016 and October 2017 is attributable to a simple misunderstanding
between Ireland and the Commission and is not indicative of a lack of
cooperation.

Given the particular circumstances of the present case and the difficulties of
establishing a regularisation mechanism consistent with the principles of legal
certainty and of the protection of legitimate expectations, it is likewise not
appropriate to apply a duration coefficient.

Findings of the Court

As a preliminary point, it should be borne in mind that, in each case, it is for the
Court to determine, in the light of the circumstances of the case before it and
according to the degree of persuasion and deterrence which appears to it to be
required, the financial penalties appropriate, in particular, for preventing the
recurrence of similar infringements of EU law (judgment of 14 November 2018,
Commission v Greece, C-93/17, EU:C:2018:903, paragraph 107 and the case-law
cited).

The lump sum payment

As a preliminary point it must be borne in mind that, in exercising the discretion
conferred on it in such matters, the Court is empowered to impose a penalty
payment and a lump sum payment cumulatively (judgment of 14 November 2018,
Commission v Greece, C-93/17, EU:C:2018:903, paragraph 153).

The imposition of a lump sum payment and the fixing of that sum must depend in
each individual case on all the relevant factors relating both to the characteristics
of the failure to fulfil obligations established and to the conduct of the Member
State involved in the procedure initiated under Article 260 TFEU. That provision
confers a wide discretion on the Court in deciding whether to impose such a
penalty and, if it decides to do so, in determining the amount (judgment of
14 November 2018, Commission v Greece, C-93/17, EU:C:2018:903,
paragraph 154),

In addition, it is for the Court, in the exercise of its discretion, to fix the lump sum
in an amount appropriate to the circumstances and proportionate to the
infringement. Relevant considerations in this respect include factors such as the
seriousness of the infringement and the length of time for which the infringement
has persisted since the delivery of the judgment establishing it, and the relevant
Member State’s ability to pay (see, to that effect, judgments of 2 December 2014,
Commission v Italy, C-196/13, EU:C:2014:2407, paragraphs 117 and 118, and of
14 November 2018, Commission v Greece, C-93/17, EU:C:2018:903,
paragraphs 156, 157 and 158).

23



M HATOUT A HAYANGU) Uw e Jdu: ARl e )

al .tmsl bonrw adi o noiivmenos sdi of badtnid 2w n9iidyrisA s sbilzbasi o) 18]
rroed 28d brs ylsvitouvianos noizaimirnol) sdi ditw heisieqoos esid baslsil .nviiibla
t99viad velab o T sueei 18 #msldotg adi 10t notluloest 8 grtvaidas o! bellioumos
ynithastesbnusim olgmia & o sldeiudims 2i TI0L redoiaO bis O10€ 1edmsasU
1o dosl 8 lo eovieoibni ton ai bus noizsitino?D oy brs boslsl asewiad

JIOHBI9009

o zsiluoiflib ot bas seso inszerq sl o zsomslzmiuoiio 1eluoiteg odi asviD
syl 1o #slqioning oh ditw iosizienos meinsdosm noitsaisluget s anidzildsiee
jor seiwadil 2l M emoilsivsqrs sismuigs! Gc noitssiolg st To bus lmisihres

Jngioffteno notisb s vlggs of slsthiqoiggs

e’ ofi\o rgathai™

oy 1ot 2i 1 9ero doss ot Jadi batr o sarod sd bipode 3 imioq wisnimilong & eA
brte 11 s10tad 9ze0 ol T eovastzmumiio ot Yo fdgil ol ai emmaaish o huod
sd o) 1 o1 awsqgys rduidw sensneish brs nokeptgsg 1o veiysb ol 03 gribiouus
art gnitnoverg 10t astuuineq o sisiqoiggs esilsaoq leeentd add bstgpo
L1908 dmave¥ Bl 1o wmemgbui) wel UF To zinsmegnidal 1slimiz 1o sonerios
wel-sees adt bas V0! dgegeeq £0€:8100 00 UH TRECSD s9sev0 v nolzuiiame’)

(batiy

IS e gt st

aoitotoeily o gniaisaze ni Jedi boirn ol smiod od Yaurn 31 Inioq visaimilowy & 2A
giisneq & weoqmi o) bowwoyiis & nwo?D sdi ewstisin dove ai 1o bonginos
B10S 1adrmavoM &1 To msmgbu) ylovisslumun msoreig muz qooul © Bas tnamyeq

L6211 dgsmseg £0€:R10CD:UH TIME0-D sym9v0) v novzeimimo)

ai baagab jeum vz el o gatxil wdi bns tesryeg coue gmul B0 nodizogmi 9l
aoirzistossdy sdi o) Mod panelsr 2ot tasvelor st He no seso lsubivibni duss
19dmol sdt o 1ubnco 9t 01 bns bodetldsing 2noitsgildo [} o1 owlis? adi o
aoizivolq 1sdT UFTT 00L sloinA wsbau bsistiini smbsuotg adt i bavioval aisé
2 dowe szoquii of rwedw zaibioob ni hwel) ot 1o nolisyozib abiw s z1stiou
Yo tnsmgbui) trwems ol gaiairsteb ni 0z ob ot cobiosh 1 bos viliasg
L002105. U TIER-D  sueew) 7 worzuuneY  BI00 sedmovel b

Ak2 1 rigemsieg

muz gl sit xit o1 aottyelh 211 To geiners sl ni rwo’) odi 16t 21 1 nottibbe nl
silt 6! otsnoihcqorwy bas eoonptemustis st ol siengoiwqgs Jnuome a5
ardt 26 fouz 210196 obuloni toogest zidl ai anotitobiznos eveiofl Insmnognifing
Inawugaittal udl doidw 163 vl 1o digesl oili bas lasmogrsitnl ol 1o c2asmanonse
1nseator adr bre 41 goideildatzs imomebig odt Yo aralsh ol sonta boteiersg 2al
A0S 1edinsnalt S o asnsrigbu dsolle isids 0! 99) ey o1 viilids ¢ 91512 yodiuM
Yo bime 811 bae 1T adep wmsg NORTAIOD 53U L ENav - ) v neieriauesy 3
SOeR100D: 0 THetD)  saeend v noedsene) A0S sdmaval Bi

ABET hus T2 48T adaniunisg

*
Loy

(i

I

Chi

il



115

116

117

118

119

120

JUDGMENT OF 12, 11, 2019 — Casg C-261/18

In the first place, as regards the seriousness of the infringement, it must be borne
in mind that the objective of protecting the environment constitutes one of the
essential objectives of the European Union and is both fundamental and inter-
disciplinary in nature (see, to that effect, judgment of 28 February 2012, Infer-
Environnement Wallonie and Terre wallonne, C-41/11, EU.C:2012:103,
paragraph 57 and the case-law cited).

An environmental impact assessment, such as that provided for by Directive
85/337, is one of the fundamental environmental protection mechanisms in that it
enables, as recalled in paragraph 73 above, the creation of pollution or nuisances
to be prevented at source rather than subsequently trying to deal with their effects.

In accordance with the case-law recalled in paragraph 75 above, in the event of a
breach of the obligation to assess the environmental impact, Member States are
nevertheless required by EU law to eliminate at least the unlawful consequences
of that breach (see, to that effect, judgment of 26 July 2017, Comune di
Corridonia and Others, C-196/16 and C-197/16, EU:C:2017:589, paragraph 35).

As is apparent from paragraphs 23 to 36 above, from the time it was held in the
judgment of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380) that
there was a failure to fulfil obligations, consisting in the breach of the obligation
to carry out an environmental impact assessment before consent for, and
construction of, the wind farm, more than 11 years have elapsed without Ireland
adopting the measures necessary in order to comply with the second indent of
point 1 of the operative part of that judgment.

Admittedly, in July 2010 Ireland enacted the PDAA, Part XA of which provides
for a procedure for regularising the projects authorised in breach of the obligation
to carry out an environmental impact assessment. However, a little over 2 years
later, Ireland informed the Commission that it was not going to apply the
regularisation procedure, whereas, from April 2009 it had been stating the
contrary. On the other hand, Ireland proposed to carry out an unofficial, non-
statutory assessment. By letter of 29 March 2019, and thus 2 days before the
hearing before the Court in the present case, Ireland changed its position again and
now contends that the wind farm operator will request that the regularisation
procedure provided for in Part XA of the PDAA be applied. At the hearing,
Ireland was, however, unable to state whether that procedure would be
commenced, on their own initiative, by the competent authorities, pursuant to
Section 177 B of Part XA of the PDAA, or on the application of the operator,
pursuant to Section 177 C of Part XA of the PDAA. Nor was it it a position to
state the start date for the procedure. To date, the Court has received no other
information in that regard.

It must be found that, in those circumstances, Ireland’s conduct shows that it has
not acted in accordance with its duty of sincere cooperation to put an end to the
failure to fulfil obligations established in the second indent of point 1 of the
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operative part of the judgment of 3 July 2008, Commission v Ireland (C-215/06,
FU:C:2008:380), which constitutes an aggravating circumstance.

Since that judgment has not yet been complied with, the Court cannot, therefore,
but confirm the particularly lengthy character of an infringement which, in the
light of the environmental protection aim pursued by Directive 85/337, is a maiter
of indisputable seriousness (see, by analogy, judgment of 22 February 2018,
Commission v Greece, C-328/16, EU:C:2018:98, paragraph 94).

As regards, in the second place, the duration of the infringement, it should be
borne in mind that that duration must be assessed by reference to the date on
which the Court assesses the facts and not the date on which proceedings are
brought before it by the Commission. In the present case, the duration of the
infringement, of over 11 years from the date of delivery of the judgment of 3 July
2008, Commission v Ireland (C-215/06, EU:C:2008:380), is considerable (see, by
analogy, judgment of 22 February 2018, Commission v Greece, C-328/16,
EU:C:2018:98, paragraph 99).

Although Article 260(1) TFEU does not specify the period within which a
judgment must be complied with, it folows from settled case-law that the
importance of immediate and uniform application of EU law means that the
process of compliance must be initiated at once and completed as soon as possible
(judgment of 22 February 2018, Commission v Greece, C-328/16, EU.C:2018:98,
paragraph 100).

In the third place, as regards the ability to pay of the Member State concerned, it is
apparent from the case-law of the Court that it is necessary to take account of
recent trends in that Member State’s gross domestic product (GDP) at the time of
the Court’s examination of the facts (judgment of 22 February 2018, Commission
v Greece, C-328/16, EU:C:2018:98, paragraph 101).

Having regard to all the circumstances of the present case, it must be found that if
the future repetition of similar infringements of EU law is to be effectively
prevented, a lump sum payment of EUR 5 000 000 must be imposed.

Ireland must, therefore, be ordered to pay the Commission a lump sum of
EUR 5 000 000.

The penalty payment

According to settled case-law, the imposition of a penalty payment is, in principle,
justified only in so far as the failure to comply with an earlier judgment of the
Court continues up to the time of the Court’s examination of the facts (judgment
of 14 November 2018, Commission v Greece, C-93/17, EU:C:2018:903,
paragraph 108 and the case-law cited).

In the present case, it is not in dispute that, as noted, in particular in
paragraphs 118 and 119 above, Ircland has still not carried out an environmental
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impact assessment of the wind farm in the context of a procedure for regularising
the consents at issue, granted in breach of the obligation to carry out a prior
environmenta} impact assessment laid down in Directive 85/337. As at the date on
which the facts were examined by it, the Court does not have any information that
would show that there has been any change to that situation.

In the light of the foregoing, it must be held that the failure to fulfil obligations of
which Ireland stands criticised continued up until the Court’s examination of the
facts in the present case.

In those circumstances, the Court considers that an order imposing a penalty
payment on Ireland is an appropriate financial means by which to induce it to take
the measures necessary to bring to an end the failure to fulfil obligations
established and to ensure full compliance with the judgment of 3 July 2008,
Commission v Ireland (C-215/06, EU:C:2008:380).

As regards the calculation of the amount of the penalty payment, according to
settled case-law, the penalty payment must be decided upon according to the
degree of persuasion needed in order for the Member State which has failed to
comply with a judgment establishing a breach of obligations to alter its conduct
and bring to an end the infringement established. In exercising its discretion in the
matter, it is for the Court to set the penalty payment so that it is both appropriate
to the circumstances and proportionate to the infringement established and the
ability to pay of the Member State concerned (judgment of 14 November 2018,
Commission v Greece, C-93/17, EU:C:2018:903, paragraphs 117 and 118).

The Commission’s proposals regarding the amount of the penalty payment cannot
bind the Court and are merely a useful point of reference. The Court must remain
free to set the penalty payment to be imposed in an amount and in a form that it
considers appropriate for the purposes of inducing the Member State concerned to
bring to an end its failure to comply with its obligations arising under EU law
(see, to that effect, judgment of 14 November 2018, Commission v Greece,
C-93/17, EU:C:2018:903, paragraph 119).

For the purposes of determining the amount of a penalty payment, the basic
criteria which must be taken into consideration in order to ensure that that
payment has coercive effect and that EU law is applied uniformly and effectively
are, in principle, the seriousness of the infringement, its duration and the ability to
pay of the Member State in question. In applying those criteria, regard must be
had, in particular, to the effects on public and private interests of the failure to
comply and to how urgent it is for the Member State concerned to be induced to
fulfil its obligations (judgment of 14 November 2018, Commission v Greece,
C-93/17, EU:C:2018:903, paragraph 120).

In the present case, having regard to all the legal and factual circumstances
culminating in the breach of obligations established and the considerations set out
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in paragraphs 115 to 124 above, the Court considers it appropriate to impose a
penalty payment of EUR 15 000 per day.

Ireland must, therefore be ordered to pay the Commission a periodic penalty
payment of EUR 15 000 per day of delay of implementing the measures necessary
in order to comply with the judgment of 3 July 2008, Commission v Ireland
(C-215/06, EU:C:2008:380) from the date of delivery of the present judgment
until the date of compliance with that judgment of 3 July 2008.

Costs

Under Article 138(1) of the Rules of Procedure of the Court, the unsuccessful
party is to be ordered to pay the costs if they have been applied for in the
successful party’s pleadings. Since the Commission has applied for costs and
Ireland has been unsuccesstul, the latter must be ordered to pay the costs.

On those grounds, the Court (Grand Chamber) hereby:

1. Declares that, by failing to take all measures necessary to comply with
the judgment of 3 July 2008, Commission v Ireland (C-215/06,
EU:C:2008:380), Ireland has failed to fulfil its obligations under
Article 260(1) TFEU;

2. Orders Ireland to pay the European Commission a lump sum in the
amount of EUR 5 600 000;

3. Orders Ireland to pay the Commission a periodic penalty payment of
EUR 15 000 per day from the date of delivery of the present judgment
until the date of compliance with the judgment of 3 July 2008,
Commission v Ireland (C-215/06, EU:C:2008:380);
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JUDGMENT OF 12. 11, 2019 — Casi C-261/18

4. Orders Ireland to pay the costs.

Lenaerts Silva de Lapuerta Bonichot

Arabadjiev Prechal Safjan

Rodin Bay Larsen von Danwitz

Toader Biltgen Jiirimde
Lycourgos

Delivered in open court in Luxembourg on 12 November 2019.

A. Calot Escobar K. Lenaerts

Registrar President
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Gort Windfarms Limited

Company Information

Directors

Company secretary

Registered number

Registered office

Independent auditors

C. Kinsman (appointed 14 January 2019, resigned 6 March 2020)
M. Sinnott (appointed 1 August 2019, resigned 6 March 2020)

J. Garland (appointed 6 March 2020)

A. Kelly (resigned 14 January 20189)

J. Redmond (resigned 1 August 2019)

J. Healy - Altemate Director (resigned 1 August 2019)

J. Healy (appointed 1 August 2019, resigned 6 March 2020)

D. Farrell (appointed 6 March 2020)

D. Phelan (appointed 6 March 2020)

V. O'Brien

367625

Two Gateway
East Wall Road
Dublin 3
Ireland

D03 Ag9s

PricewaterhouseCoopers

Chartered Accountants and Statutory Audit Firm
One Spencer Dock

North Wall Quay

Dubtin 1

Ireland
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Gort Windfarms Limited

Directors’ Report

For the Year Ended 31 December 2019

The directors present their annual report and financial statements for the year ended 31 December 2019.
Principal activities

The company is engaged in the operation of a wind farm at Derrybrien, Co. Galway, Ireland.

Going concern

The directors have adopted the going concern basis in preparing the financial statements. Further details are
set out in note 1.3 to the financial statements.

Results and dividends

The loss for the year, after taxation, amounted to €1,132 thousand (2018 - profit €795 thousand).

No dividend was declared by the directors (2018 - €Nil).

Directors, secretary and their interests

The directors who served during the year and up to the date of approval of these financial statements were:

J. Gartland (appointed 6 March 2020)

D. Farrell (appointed 6 March 2020)

D. Phelan (appointed & March 2020)

C. Kinsman (appointed 14 January 2019, resigned 6 March 2020)
M. Sinnott (appointed 1 August 2019, resigned 6 March 2020)

A. Kelly (resigned 14 January 2019)

J. Redmond (resigned 1 August 2019)

J. Healy - Alternate Director (resigned 1 August 201 9)

J. Healy (appointed 1 August 2018, resigned 6 March 2020)

On 11 February 2020, J. Healy resigned as company secretary and on the same date, Vicki O'Brien was
appointed company secretary.

The directors and secretary had no disclosable interests in the shares of the company, or any other group
company, as defined in section 329 of the Companies Act 2014, at 34 December 2019 or 34 December 2018.

Small companies note

The company's financial statements have been prepared in accordance with the provisions applicable to entities
subject to the small companies regime.

Political and charitable contributions

The company made no political or charitable contributions during the year {2018 - €Nil) and has complied with
the Electoral Act 1997.

Accounting records

The measures taken by the directors to ensure compliance with the requirements of Sections 281 to 285 of the
Companies Act 2014 with regard to the keeping of adequate accounting records, are the employment of
appropriately qualified accounting personnel and the maintenance of computerised accounting systems. The
company's accounting records are maintained at the company's registered office at Two Gateway, East Wall
Road, Dublin 3, irefand D03 A995.

Page 1
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Gort Windfarms Limited

Directors’ Report {continued)

For the Year Ended 31 December 2019

Events since the end of the financial year

The Covid-19 pandemic has created turbulence in financial markets and economic uncertainty, which will
impact individuals and businesses. Given the nature of the Company's business, the directors do not believe
that Covid-19 will have a material impact on the company. However, given the inherent uncertainties, there is a
risk that this could change as the financial impact of Covid-19 on the company's future financial performance
becomes clearer.

Research and development

The company did not engage in any research and development activities in the current or preceding year.
Statement on relevant audit information

Each of the persons who are directors at the time when this Directors' Report is approved has confirmed that:

. so far as the director is aware, there is no relevant audit information of which the company's auditors are
unaware, and

» the director has taken all the steps that ought to have been taken as a director in order to be aware of any
relevant audit information and to establish that the company's auditors are aware of that information
(within the meaning of section 330 of the Companies Act 2014).

Auditors

The auditors, PricewaterhouseCoopers, have indicated their willingness to continue in office in accordance with
section 383(2) of the Companies Act 2014.

This report was approved by the board and signed on its behalf.

J. Gartland D. Phelan
Director Director
Date: 22 June 2020 Date: 22 June 2020
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Gort Windfarms Limited

Statement of Directors' Responsibilities
For the Year Ended 31 December 2019

The directors are responsible for preparing the annual report and the financial statements in accordance with
Irish law.

Irish law requires the directors to prepare financial statements for each financial year giving a true and fair view
of the company’s assets, liabilities and financial position at the end of the financial year and the profit or loss of
the company for the financial year. Under that law the directors have prepared the financial statements in
accordance with Irish Generally Accepted Accounting Practice (accounting standards issued by the UK
Financial Reporting Council, including Financial Reporting Standard 101 ‘Reduced Disclosure Framework’ and
Irish law),

Under Irish law, the directors shall not approve the financial statements uniess they are satisfied that they give a
true and fair view of the company’s assets, liabilities and financial position as at the end of the financial year and
the profit or loss of the company for the financial year.

In preparing these financial statements, the directors are required to:

. select suitable accounting policies and then apply them consistently;
make judgements and estimates that are reasonabie and prudent;

° state whether the financial statements have been prepared in accordance with applicable accounting
standards and identify the standards in question, subject to any material departures from those standards
being disclosed and explained in the notes to the financial statements; and

» prepare the financial statements on the going concern basis unless it is inappropriate to presume that the
company will continue in business.

The directors are responsible for keeping adequate accounting records that are sufficient to:

correctly record and explain the transactions of the company,
enable, at any time, the assets, liabilities, financial position and profit or loss of the company to be
determined with reasonable accuracy; and

. enable the directors to ensure that the financial statements comply with the Companies Act 2014 and
enable those financial statements to be audited.

The directors are also responsible for safeguarding the assets of the company and hence for taking reasonable
steps for the prevention and detection of fraud and other iregularities,

On behalf of the board

) 4 - W%{Q_ﬁ-wmw

J. Gartland D. Phelan
Director Director
Date: 22 June 2020 Date:22 June 2020
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Gort Windfarms Limited

Independent Auditors’ Report to the Members of Gort Windfarms Limited

Report on the audit of the financial statements
Opinion

In our opinion, Gort Windfarms Limited's financial statements:

. give a true and fair view of the company's assets, liabilities and financial position as at 31 December
2019 and of its loss for the year then ended;

* have been properly prepared in accordance with Generally Accepted Accounting Practice in Ireland
(accounting standards issued by the Financial Reporting Council of the UK, including Financial Reporting
Standard 101 “Reduced Disclosure Framework” and Irish law); and

. have been properly prepared in accordance with the requirements of the Companies Act 2014,

We have audited the financial statements, included within the Annual Report and Financial Statements, which
comprise:

the Balance Sheet as at 31 December 2019;

the Profit and Loss Account for the year then ended:;

the Statement of Comprehensive Income for the year then ended;

the Statement of Changes in Equity for the year then ended; and

the notes to the financial statements, which include a description of the significant accounting policies.

* ® & ® @

Basis for opinion

We conducted our audit in accordance with International Standards on Auditing (Ireland) (“ISAs (ireland)”) and
applicable law.

Our responsibilities under ISAs (Ireland) are further described in the Auditors’ responsibilities for the audit of the
financial statements section of our report. We believe that the audit evidence we have obtained is sufficient and
appropriate to provide a basis for our opinion.

Independence

We remained independent of the company in accordance with the ethical requirements that are relevant to our
audit of the financial statements in Ireland, which includes IAASA’s Ethical Standard, and we have fulfilled our
other ethical responsibilities in accordance with these requirements.

Conclusions relating to going concern

We have nothing to report in respect of the following matters in relation to which ISAs (Ireland) require us to

report fo you where:

3 the directors’ use of the going concern basis of accounting in the preparation of the financial statements
is not appropriate; or

. the directors have not disclosed in the financial statements any identified material uncertainties that may
cast significant doubt about the company’s ability to continue to adopt the going concern basis of
accounting for a period of at least twelve months from the date when the financial statements are
authorised for issue,

However, because not all future events or conditions can be predicted, this statement is not a guarantee as to
the company’s ability to continue as a going concem.

Reporting on other information

The other information comprises all of the information in the Annual Report and Financial Statements other than
the financial statements and our auditors’ report thereon. The directors are responsible for the other information.
Our opinion on the financial statements does not cover the other information and, accordingly, we do not
express an audit opinion or, except to the extent otherwise expiicitly stated in this report, any form of assurance
thereon.
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Gort Windfarms Limited

Independent Auditors' Report to the Members of Gort Windfarms Limited

In connection with our audit of the financial statements, our responsibility is to read the other information and, in
doing so, consider whether the other information is materially inconsistent with the financial statements or our
knowledge obtained in the audit, or otherwise appears to be materially misstated. If we identify an apparent
material inconsistency or material misstatement, we are required to perform procedures to conclude whether
there is a material misstatement of the financial statements or a material misstatement of the other information.
if, based on the work we have performed, we conclude that there is a material misstatement of this other
information, we are required to report that fact. We have nothing to report based on these responsibilities.

With respect to the Directors’ Report, we also considered whether the disclosures required by the Companies
Act 2014 have been included.

Based on the responsibiliies described above and our work undertaken in the course of the audit, ISAs
(Ireland) and the Companies Act 2014 require us to also report certain opinions and matters as described
below:

. In our opinion, based on the work undertaken in the course of the audit, the information given in the
Directors’ Report for the year ended 31 December 2019 is consistent with the financial statements and
has been prepared in accordance with applicable legal requirements.

® Based on our knowledge and understanding of the company and its environment obtained in the course
of the audit, we have not identified any material misstatements in the Directors’ Report.

Responsibilities for the financial statements and the audit
Responsibiiities of the directors for the financial statements

As explained more fully in the Statement of directors’ responsibilities, the directors are responsible for the
preparation of the financial statements in accordance with the applicable framework and for being satisfied that
they give a true and fair view.

The directors are also responsible for such intemnal control as they determine is necessary to enable the
preparation of financial statements that are free from material misstatement, whether due to fraud or error.

in preparing the financial statements, the directors are responsible for assessing the company's ability to
continue as a going concern, disclosing as applicable, matters related to going concern and using the going
concern basis of accounting unless the directors either intend to liquidate the company or to cease operations,
or have no realistic alternative but to do so.

Auditors’ responsibilities for the audit of the financial statements

Our objectives are to obtain reasonable assurance about whether the financial statements as a whole are free
from material misstatement, whether due to fraud or error, and to issue an auditors’ report that includes our
opinion. Reasonable assurance is a high level of assurance, but is riot a guarantee that an audit conducted in
accordance with ISAs (Ireland) will always detect a material misstatement when it exists. Misstatements can
arise from fraud or error and are considered material if, individually or in the aggregate, they could reasonably
be expected to influence the economic decisions of users taken on the basis of these financial statements.

A further description of our responsibilities for the audit of the financial statements is located on the IAASA
website at;

https://www.iaasa.le/getmedia/b2389013- 1cf6-458b-9bBF-a98202dc9¢3a/Dascription_of_auditors_ responsibilities_ for_audit.pdf

This description forms part of our auditors’ report.

Use of this report

This report, indluding the opinions, has been prepared for and only for the company’s members as a body in
accordance with section 391 of the Companies Act 2014 and for no other purpose. We do not, in giving these

opinions, accept or assume responsibility for any other purpose or to any other person to whom this report is
shown or into whose hands it may come save where expressly agreed by our prior consent in writing.
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Gort Windfarms Limited
Independent Auditors’ Report to the Members of Gort Windfarms Limited

Other required reporting
Companies Act 2014 opinions on other matters

. We have obtained all the information and explanations which we consider necessary for the purposes of
our audit.

* In our opinion the accounting records of the company were sufficient to permit the financial statements to
be readily and properly audited.

. The financial statements are in agreement with the accounting records.

Other exception reporting
Directors’ remuneration and transacfions
Under the Companies Act 2014 we are required to report to you if, in our opinion, the disclosures of directors’

remuneration and transactions specified by sections 305 to 312 of that Act have not been made. We have no
exceptions to report arising from this responsibility.

Mary Cleary (Senior Statutory Auditor)
for and on behalf of
PricewaterhouseCoopers

Chartered Accountants and Statutory Audit Firm

Dublin
One Spencer Dock
22 June 2020
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Gort Windfarms Limited

Profit and Loss Account
For the Year Ended 31 December 2019

Tumover
Cost of sales

Gross {loss)/profit

Administrative expenses

Operating (loss)/profit

Interest payable and similar charges

(Loss)/profit on ordinary activities before taxation

Taxation on (loss)/profit on ordinary activities

(Loss)/profit for the financial year

The notes on pages 11 to 25 form part of these financial statements.
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Note

2019 2018
€000 €000
4,970 7,292
(6,730) (5,418)
(760) 1,874
(647) (809)
{1,307) 1,065
(42) (70)
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Gort Windfarms Limited

Statement of Comprehensive Income
For the Year Ended 31 December 2019

(Loss)/profit for the financial year

Total comprehensive (loss)fincome for the year

The notes on pages 11 to 25 form part of these financial statements.
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Gort Windfarms Limited

Balance Sheet
As at 31 December 2019

2019 2018
Note €000 €000
Non-current assets
Right of use assets 8 1,758 -
Property, plant and equipment 9 18,317 20,141
20,075 20,141
Current assets
Trade and other receivables 10 1,379 2,280
Cash at bank and in hand 11 464 9,649
1,843 11,929
Trade and other payables falling due within
one year 12 (9,747) (21,013)
Net current liabilities {7,904) (9,084)
Total assets less current liabilities 12,171 11,057
Trade and other payables falfing due after
more than one year 13 {1,565) -
10,606 11,057
Provisions for liabilities
Deferred taxation 14 (1,438) {1,655)
Other provisions 15 {7,896) (6,998)
(9,334) (8,653)
Net assets 1,272 2,404
Capital and reserves
Called up share capital 16 . -
Profit and loss account 1,272 2404

Shareholders’ funds 1,272 2,404

The financial statements were approved and authorised for issue by the board:

H Sy

J. Gartland D, Phelan
Director Director
Date: 22 June 2020 Date: 22 June 2020

The notes on pages 11 to 25 form part of these financial statements.
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Gort Windfarms Limited

Statement of Changes in Equity
For the Year Ended 31 December 2019

At 1 January 2019

Comprehensive loss for the year
Loss for the financial year

At 31 December 2019

Statement of Changes in Equity
For the Year Ended 31 December 2018

At 1 January 2018

Comprehensive income for the year
Income for the financial year

At 31 December 2018

Share Profit and
capital loss account Total equity

€000 €600 €000
. 2,404 2,404
- 1,132) (1.132)

- 1,272 1,272

Share Profit and
capital loss account Total equity

€000 €000 €000
- 1,609 1,609
- 795 795

- 2,404 2,404

e
_—_——

The notes on pages 11 to 25 form part of these financial statements.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

1.

Accounting policies

Gort Windfarms Limited (registration number: 267625) is a limited company incorporated and operating
in Ireland. The principal activity of the company is the operation of a wind farm at Dermrybrien, Co. Galway,
Ireland. The accounting policies set out below have, unless otherwise stated, been applied consistently fo
all periods presented in these financial statements,

The financial statements are presented in Euro, which is the functional currency of the company, rounded
to the nearest thousand.

1.1

1.2

1.3

Basis of preparation of financial statements

The financial statements of Gort Windfarms Limited have been prepared in accordance with Irish
GAAP (accounting standards issued by the Financial Reporting Council of the UK and the
Companies Act 2014). The financial statements comply with Financial Reporting Standard 101,
‘Reduced Disclosure Framework' (FRS 101), and the Companies Act 2014.

The financial statements have been prepared under the historical cost convention, except for
derivative financial instruments which are valued at fair value.

Financial Reporting Standard 101 - reduced disclosure exemptions

In these financial statements, the company has applied the exemptions available under FRS 101 in
respect of the following disclosures:

. IAS 1: Presentation of Financial Statements: Certain disclosures including comparative
information
IAS 7. Statement of Cash Flows: A Cash Flow Statement and related notes
IAS 8: Accounting Policies, Changes in Accounting Estimates and Errors

° IAS 24: Related Party Disclosures: Disclosures in respect of transactions entered into
between two or more members of the ESB Group, provided that any subsidiary which is a
party to the transaction is a wholly owned subsidiary

. IAS 24: Related Party Disclosures: Disclosures in respect of the compensation of key
management personnel
. IFRS 15: Revenue from Contracts with Cusiomers: Disclosure requirements of paragraphs

110, 113(a), 114, 115, 118, 119(a) to (c), 120 to 127 and 129

As the consolidated financial statements of Electricity Supply Board (ESB), the company’s parent
undertaking, include the equivalent disclosures, the company has also taken the exemptions under
FRS 101 available in respect of the following disclosures:

. IFRS 7: Financial Instrument Disclosures: Disclosures relating to financial instruments
. IFRS 13: Fair Value Measurement
® IAS 36: Impairment of Assets

Going concemn

The financial statements have been prepared on a going concem basis, which assumes that the
company has adequate financial resources to continue in operational existence for at least 12
months from the date of approval of these financial statements.

At 31 December 2019 the company had net current liabilities of €7.9m (31 December 2018: €9.1m).

Page 11
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

1.

Accounting policies {continued)

1.4

The directors, having regard to the continued support of its shareholder, ESB, have a reasonable
expectation that the company will have adequate financial resources to confinue in operational
existence for at least 12 months from the date of approval of these financial statements and
consider that it is appropriate to adopt the going concern basis in preparing the financial statements.

New standards, amendments and IFRIC interpretations

IFRS 16
Gort Windfarms Limited has applied IFRS 16 Leases on 1 January 2019, comparatives for the 2018
financial year have not been restated.

impact on the financial statements on the adoption of IFRS 16

Gort Windfarms Limited has selected the modified retrospective approach upon transition to IFRS
16. Under this transition option:

+ The standard is applied from the beginning of the transition accounting period {1 January 2019)

+ Lease liabilities are measured as at the transition date (1 January 2019) for the remaining lease
payments and are measured using the discount rate, lease term, and other assumptions
(reasonable certainty of extensions, terminations, etc.) as at 1 January 2019.

The following tables summarise the impact of transition to IFRS 16 on the opening balance of assets
and liabilities.

Original carrying IFRS 16 transaction New carrying
amount impact amount
Balance sheet extract 31 December 2018 1 January 2019
€000 €000 €000
Non-current asset
Right of use (Rol)) assets - 1,914 1,914
Non-current liabilities
Lease liabilities - {1,706) {1,708)
Current liahilities
Lease liabilities - (208) {208)
€000
Operating lease commitments disclosed as at 31 December 2018 2,565
Discounted using the incremental borrowing rate (82)
Add / (Less) adjustments for:
- Changes in assumptions (569)
Lease lability recognised as at1 January 2019 1,914
Analysed as follows:
Non-current liabilities {1,706)
Current liabilities (208)
Total (1,914)

Practical Expedients

A number of practical expedients were availed of by Gort Windfarms Limited in relation to IFRS 16,

these are detailed below.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

1.

Accounting policies (continued)

- Grandfather exemption

Gort Windfarms Limited has availed of the 'Grandfather Exemption' transition expedient in relation to
IFRS 16. Gort Windfarms Limited is not required to reassess whether a contract is, or contains, a
lease at the date of inifial application. Instead, the company is permitted:

a) to apply this Standard to confracis that were previously identified as leases applying 1AS 17
Leases and IFRIC 4 Determining whether an Arrangement contains a Lease.

b) not to apply this Standard to contracts that were not previously identified as containing a lease
applying 1AS 17 and {FRIC 4.

The company has recognised all leases included in the operating lease obligation note in the 2018
financial statements in determining the opening IFRS 16 Rol asset / lease liability.

Judgements

(i) Discount Rates
The discount rate was calculated at transition date by contract currency and lease term using the
forward interest swap rate plus an appropriate credit margin. The discount rate applied is 0.5%.

(i) Lease Terms
The lease term was determined with reference to the lease agreement and decision on extension
and break clause was assessed in line with IFRS 16.

Lease contracts

The company leases wind farmland. Rental contracts are made for fixed periods but may have
extension option. The lease agreement does not impose any covenants, but leased assets may not
be used as security for borrowing purposes.

IFRS 16 Leases: Accounting policies applied to leases from 1 January 2019

From 1 January 2019, leases are recognised as a right-of-use asset and a corresponding liability at
the date at which the leased asset is available for use by the company. Assets and liabilities arising
from a lease are initially measured on a present value basis. Lease liabilities include the net present
value of the lease payments. Lease payments to be made under reasonably certain extension
options are also included in the measurement of the liability. The lease payments are discounted
using the interest rate implicit in the lease. If that rate cannot be readily determined, which is
generally the case in the company, the incremental borrowing rate is used, being the rate that the
company would have to pay to borrow the funds necessary to obtain an asset of similar value to the
right-of-use asset in a similar economic environment with similar terms, security and conditions.

Lease payments are allocated between principal and finance cost. The finance cost is charged to
profit or loss over the lease period so as to produce a constant periodic rate of interest on the
remaining balance of the liability for each period.

Right-of-use assets are measured at cost comprising the following:

- the amount of the initial measurement of lease liability

- any lease payments made at or before the commencement date less any lease incentives received
- any initial direct costs, and

- restoration costs.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

1.

Accounting policies (continued)

1.5

16

17

18

1.9

Right-of-use assets are depreciated over the [ease term on a straight-line basis.

Payments associated with short-term leases of equipment and all leases of low-value assets are
recognised on a straight-line basis as an expense in profit or loss. Short-term leases are leases with
a lease term of 12 months or less.

Turnover

Turnover comprises income, exclusive of value added tax, derived from the sale of electricity
generated by the company and is recognised in the Profit and Loss Account once the volume of
energy sold under the terms of a power purchase agreement has been verified by both parties to the
agreement. No tumover is recognised if there are significant uncertainties regarding the recovery of
the consideration due, associated costs or the possible rejection of services by the client.

Interest payable and similar charges

Interest payable and similar charges comprises interest expense on borrowings and financing
charges on lease liabilities.

Foreign currency translation

Transactions in foreign currencies are recorded at the rate ruling at the date of transactions. The
resulting monetary assets and liabilities are translated at the rate ruling at the Balance Sheet date
and the exchange differences are dealt with in the Profit and Loss Account. Non-monetary assets
and liabilities measured at historical cost are translated using the exchange rate at the date of the
transaction and non-monetary items measured at fair value are measured using the exchange rate
when fair value was determined.

Impairment

Assets that have an indefinite useful life are not subject to amortisation and are tested annually for
impairment. Assets that are subject to depreciation and amortisation are tested for impairment
whenever events or changes in circumstance indicate that the carrying amount may not be
recoverable. An impairment loss is recognised for the amount by which an asset's carrying amount
exceeds its recoverable amount. The recoverable amount is the higher of an asset's fair value less
costs to sell and its value in use. For the purposes of assessing impairment, assets are grouped at
the lowest levels for which there are separately identifiable cash flows (CGU).

For power generation assets, value in use is based on the estimated cash flows expected to be
generated by the asset and is based on estimates of forecast power generation, forecast power
prices and the fiming and extent of operating costs and capital expenditure. These cash flows are
discounted to their present value using a pre-tax discount rate that reflects the cumrent markets
assessment of the time value of money and the risks specific to the asset.

Property, plant and equipment
Property, plant and equipment is stated at cost less accumulated depreciation and provisions for
impairment in value, except for land which is shown at cost less impairment. Property, plant and

equipment includes capitalised employee, interest and other costs that are directly attributable to the
asset.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

1.

Accounting policies (continued)

The charge for depreciation is calculated to write down the cost of property, plant and equipment to
its estimated residual value over its expected useful life using methods appropriate to the nature of
the company’s business and to the character and extent of its property, plant and equipment. The
major asset classification and its allocated life span is:

Plant and machinery - 20 years

Depreciation is provided on a straightline basis for all depreciable assets from the date of
commissioning (date available for use).

Reviews of depreciation rates and residual values are conducted annually.

Subsequent expenditure on property, piant and equipment is included in the asset’s carrying amount
or recognised as a separate asset, as appropriate, only when it is probable that future economic
benefits associated with the item wilt flow to the company and the cost of the item can be measured
reliably. All other repairs and maintenance are charged in the Profit and Loss Account during the
financial period in which they are incurred.

1.10 Cash at bank and in hand

Cash at bank and in hand includes cash in hand, deposits repayable on demand and other short-
term highly liquid investments with original maturities of three months or less.

4.11 Trade and other receivables

Trade and other receivables are initially recognised at fair value, which is usually the original
invoiced amount and subsequently carried at amortised cost using the effective interest method less
provision made for impairment.

1.12 Trade and other payables

Trade and other payables are initially recorded at fair value, which is usually the original invoiced
amount, and subsequently carried at amortised cost using the effective interest rate method.

1.13 Amounts payable to and receivable from group companies

Intercompany receivables and payables, including loans, are non-derivative financial assets and
liabilities which are not quoted in an active market. Those with maturities less than twelve months
after the Balance Sheet date are included in current assets and curvent liabilities respectively.
Those with maturities greater than twelve months after the Balance Sheet date are included in non-
current assets or liabilities, as appropriate. The balances are initially recorded at fair value and
thereafter at amortised cost.

1.14 Impairment of financial assets

The loss allowances for financial assets are based on assumptions about risk of default and
expected loss rates. The company uses judgement in making these assumptions and selecting the
inputs to the expected credit loss calculations, based on the company’s past history, existing market
conditions and forward looking estimates at the end of each reporting period. For loans and
palances with Group companies, the general approach permitted by IFRS 9 is applied, which
requires 12 month expected credit losses to be recognised on initial recognition of these receivables.
If a significant increase in credit risk occurs, this requires expected lifetime credit losses to be
recognised on these receivables. The company applies the IFRS 9 simplified approach to measuring
expected credit losses which uses a life time expected loss allowance for all trade and other
receivables.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

1. Accounting policies (continued)

While cash and cash equivalents are also subject to the impairment requirements of [FRS 9, there is
no impairment loss identified.

1.158 Current and deferred tax

Income tax on the profit or loss for the year comprises current and deferred tax. Income tax is
recognised in the Profit and Loss Account, except fo the extent that it relates to items recognised
directly in other comprehensive income or equity.

Current tax
Current tax is provided at current rates and is calculated on the basis of results for the year.
Deferred fax

Deferred tax is provided using the Balance Sheet liability method, providing for temporary
differences between the carrying amounts of assets and liabilities for financial reporting purposes
and the amounts used for taxation purposes.

Deferred tax assets are recognised only to the extent that it is more likely than not that there will be
suitable taxabie profits from which the future reversal of the underlying temporary differences can be
deducted.

Deferred tax is measured at the tax rates that are expected to apply in the periods in which
temporary differences reverse, based on tax rates and laws enacted or substantively enacted at the
Balance Sheet date.

1.16 Provisions

A provision is recognised if, as a result of a past event, the company has a present legal or
constructive obligation that can be estimated reliably, and it is probable that an outflow of economic
benefits will be required to settle the obligation. Provisions are determined by discounting the
expected future cash flows at a pre-tax rate that reflects current market assessments of the time
value of money and the risks specific to the liability. The unwinding of the discount is recognised in
interest payable and similar charges.

Provision for asset retirement obligations

The provision for retirement and decommissioning of the wind farm represents the present value of
the current estimate of the costs of closure of the wind farm at the end of its useful life. The
estimated costs of retirement obligations are recognised in full at the ouiset of the asset life, but
discounted to present values using a risk-free rate. The costs are capitalised in property, plant and
equipment and are depreciated over the useful economic life of the wind farm to which they relate.

The costs are reviewed each year and amended as appropriate. Amendmenis to the discounted
estimated costs are capitalised into the relevant assets and depreciated over the remaining life of
those assets.

1.17 Share capital
Financial instruments that have been issued are classified as equity where they meet the definition

of equity and confer on the holder a residual interest in the assets of the company. Ordinary shares
are classified as squity.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

2.

Judgements in applying accounting policies and key sources of estimation uncertainty

The preparation of financial statements in conformity with FRS 101 requires management fo make
judgements, estimates and assumptions that affect the application of policies and reported amounts of
assets and liabilities, income and expenses. These estimates and associated assumptions are based on
historical experience and various other factors that are believed to be reasonable under the
circumstances.

The estimates and underlying assumptions are reviewed on an ongoing basis. Judgements made by
management in the application of FRS 101 that have a significant effect on the financial statements and
estimates with a significant risk of material adjustment are:

1. Carrying value of wind farm

The directors consider the appropriateness of the carrying value of the wind farm on an annual basis.
Further details are set out in note 9.

Turnover

An analysis of turnover by class of business is as follows:

2019 2018
€000 €000
Electricity sales 4,894 7,228
Other income 76 66
4,970 7,292
_—

Analysis of turnover gecgraphically:
2019 2018
€000 €000
Island of Ireland 4,970 7,292

4,970 7,292

Operating (loss)/profit

The operating (loss)/profit is stated after charging:

2018 2018

€000 €000

Depreciation of property, plant and equipment 2,722 2,766
Operating lease payments - 210

Depreciation of right of use assets 209 -
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

Employees and directors' remuneration

The company has no employees (2018 - Nil).

Directors of the company are employees of ESB and are remunerated by ESB for their services. During
the year, no directors received any emoluments (2018 — Nil) in respect of acting as directors of the

company.

Interest payable and similar charges

Interest payable to group undertakings
Financing charge on lease liabilities

Taxation

Corporation tax

Current tax on {loss)/profit for the year
Total current tax

Deferred tax

Origination and reversal of timing differences

Total deferred tax

Taxation on (foss)/profit on ordinary activities
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2019 2018

€000 €000
26 70
16 :

42 70

2019 2018
€000 €000
- 471

- 471
e
217) 271)

217) (271)

(217) 200
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

7.

Taxation {continued)

Factors affecting tax {creditycharge for the year

The tax assessed for the year differs from (2018: differs from) the tax based on applying the standard
rate of corporation tax in Ireland of 12.5% (2018 - 12.5%). The differences are explained below:

2019 2018
€000 €000
{Loss)/profit on ordinary activities before tax {1,349) 995
s Ee———
(Loss)/profit on ordinary activities multiplied by standard rate of corporation
tax in Ireland of 12.5% (2018 - 12.5%) {169) 124
Effects of:
Fixed assets ineligible for depreciation 126 76
Group relief claimed for nil consideration (173} -
Total tax (credit)/charge for the year {217) 200

Page 19



bajimild anmsibniW hod

sinsmelsI€ Igionsnid arit of astoM
@ros redmaaed £ bebn3 1s8Y arlf 1o

{bauniinoo) noilexeT 5. ¥

wmey sdl ol spusdoyiibens) xel pnitosts 2noioed

bsbngle edi pniviqgs no beeed xel srif (mon a1ellib ‘Br0S) mont z181ib 18ey ot 10 bezeszes xnt ol
‘wolad beniglaxs s 2eoneretlib onT {(0b2.Cf - 810%) 2 ST 1o bnslsii i xat noitswoqi02 1o aim

8ros £rps
0063 8003
aee {BdE.1) Zat eoted a2sitivitos visnibio no fivog\(ezo h

AESRIISIATRILLT ST TmenTn

neits1oqoo 1o eie bisbnele yd bailgthum 2sifivitos Isnino no fitoigyzeod)

L3N {eal) (022 81 - BroS) o0d ST 1o bnsle! ni xet
o aioefi3
av asge noiisiogngseb ot sidipiieni alezes bexid
- A noitsiebiznoo iin ot bemislo Ysiler guad
oos (3rg) 168y ori) 10t epranioM¥ibens) et isioT

er apasS



Gort Windfarms Limited

Notes to the Financial Statemenis

For the Year Ended 31 December 2019
8.

Right of use assets and lease liabilities

Right of use assets

Balance at 1 January 2019
Remeasurement
Depreciation

Balance at 31 December 2019

Lease liabilities

Balance at 1 January 2019
Financing charge
Lease payments

Balance at 31 December 2019

Analysed as follows:

Current liabilities
Non-Current liahilities
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2019
€000

1,914
53
(209)

1,768

2019
€000

{1,914)
(16)
157

(1,773)

(208)
(1,565)

(1,773)
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

8. Property, plant and equipment

Plant and
machinery
€000
Cost or valuation
At 1 January 2019 71,420
Additions 898
At 31 December 2019 72,318
Depreciation
At 1 January 2019 51,279
Charge for the year 2,722
At 31 December 2019 54,001
Net book value
At 31 December 2019 18,317
T ——
At 31 December 2018 20,141
————

Included within additions in 2019 is the capitalisation of an increase in the asset retirement provision. See
note 15 for more details.

The directors have assessed the carrying value of the company’s property, plant and equipment for
impairment and consider that no write down of the asset is necessary.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

10. Trade and other receivables

2019 2018
€000 €000
Amounts owed by group undertakings 981 1,824
Other debtors 386 437
Tax recoverabie 12 19
1,379 2,280
= = =
11. Cash at bank and in hand
2019 2018
€000 €000
Cash at bank and in hand 464 9,649
464 9,649
12.  Trade and other payables falling due within one year

2019 2018
€000 €000
Amounts owed to group undertakings 9,392 20,824

Lease liabilities 208 -
Accruals 147 189
9,747 21,013

e e o

All amounts fall due within one year. Included in amounts owed to group undertakings within one year at
31 December 2019 is an interest bearing loan repayabie within one year of €Nil (2018 - €1.2 million).

13. Trade and other payables falling due after more than one year

2019
€000

Lease liabiliies 1,665

2018
€000

1,665

Liabilities due after more than 5 years are €724 thousand.
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Gort Windfarms Limited
Notes to the Financial Statements
For the Year Ended 31 December 2019

14. Deferred taxation

Al beginning of year
Credited to profit or loss

At end of year

The provision for deferred taxation is made up as follows:

Accelerated capital allowances

15. Other provisions

At 1 January 2019
Additions during the year

At 31 December 2019

Analysed as follows
Non-current liabilities

At 31 December 2019

2019 2018
€000 €000
{1,655) {1,926)
217 271
{1,438) (1,655)
———————1 ]
2019 2018
€000 €000
{1,438) {1,655)
{1,438) (1,655)
Asset
retirement
provision
€000
6,998
898
7,896
7.896
7.896

The estimated value of future retirement costs at the Balance Sheet date include physical dismantling,

site remediation and associated costs.
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Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

16.

17.

18.

19.

Share capital
2019 2018
€000 €000
Authorised
1,000,000 (2018 - 1,000,000) Ordinary shares of €1.00 each 1,000 1,000
]
Allotted, cailed up and fully paid
100 (2018 - 100) Ordinary shares of €1.00 each - -
P ————

The holders of ordinary shares are entitled to receive dividends as declared from time to time and are
entitied to one vote per share at meetings of the company.

Contingent liabilities and guarantees

The company has, in the normal course of business, provided decommissioning and reinstatement cash
bonds. The bonds may be drawn against in the event that the company fails to properly restore the site of
any project on termination of the project's useful life. The total value of these bonds at 31 December 2019
is €386 thousand (2018 - €386 thousand}.

The company is party to a bank guarantee facility for €40 million along with a number of its fellow Group
companies.

Following a ruling by the Court of Justice of the European Union, the Irish State is arranging for an
environmental impact assessment of the current and future operations of the wind farm from the start of
construction to decommissioning phase in its own right and in combination with other relevant
development/activities. This environmental impact assessment is being carried out under the Planning
and Development Acts under the Substitute Consent provisions to An Bord Pleanala. The directors of
Gort Windfarms Ltd have been advised that a refusal by An Bord Pleanala will lead to a notice being
served on Gort Windfarms Limited ordering the cessation of all activities or to carry out remedial
measures.

Events since the end of the financial year

IAS 10 defines an adjusting event as an event that provides evidence of conditions that existed at the
reporting date. A non-adjusting event indicates conditions that arose after the reporting date. The spread
of the Covid-19 virus and its identification as a pandemic by the World Health Organisation does not
provide additional evidence about the situation that existed at 31 December 2018, and it is therefore a
non-adjusting event.

The Covid-19 pandemic has created turbulence in financial markets and economic uncertainty, which will
impact individuals and businesses. Given the nature of the Company's business, the directors do not
believe that Covid-19 will have a material impact on the company. However, given the inherent
uncertainties, there is a risk that this could change as the financial impact of Covid-19 on the company’s
future financial performance becomes clearer.

Capital commitments

The company has no capital commitments at the Balance Sheet date (2018 - Nil).

Page 24



batitnid armstbaiW hod

einomeaisle Isionania st of 2ajc
€108 wedmased IE behad 12aY enlt vo3

istiqes eeni2 At

8o etos
0003 0003

baeihoriuA
000, 209, 1 flose 0013 Jo esisdz visnitnO (000,600, F - 810S) 000,000,

hieg v bas qu beliso betollA

- - roge 00.13 Yo esnad2 vienibi0 (00T - 810S) 00}
o ey bt = -

918 brs eril of smit mowt bewslosh ge ebnenivib eviaaet of bebilne a8 coreriz Vignibe 1o aweblord snT
NNsgmMoo el 1o epnitesm te sisr2 19q slov 9no of belitna

ecainaisug bns asifilidad fnepnitnel TP

il2so Inemsisieris brs pninoleaimmosst babivog .easnizud Yo 82100 lermon snt ni asd viagmoo orT
Yo alie ol svajao vihegonq of 2lis! ynegmon st st ineve s ni 12nisgs nweib ed yam abnod odT .ebnod
€708 1admeosC 1€ 18 2bnod aza Yo sulgy Isiol 9fT el uieay 230807 el Yo nodieninmst no faejong yns

bnsauorit 38ED - BT0S) bneauorit 88ED 2i

quotd wollel 28 o 1edmun & ritiw prote naillim 083 10t ilios? setnsieug Angd s of yhsg & vrisamos edT
23IN8OMoY

N8 10t gRipneTs ai ofde daid el noinU neagowd et to esiteul, to huod et yd pailn & pniweiiod
to fiste ant mcnt niat baiw edt To enoilsagqo wiul bas inemiuo el 1o Inamazezas loegmi Binsmnmivig
Inzvaley wsrito dliw nolisnidmos ni bas lifgh nwo aii ni szerq prinoidzimmosstb of noidUTERoS
prinneid an! vshnu juo bemes gnisd 2i Inemzzsaze asgmi Istnemnaiivae 2ifd | ssitiviios\inemgoisved
1o 2iatoeib or!T  slsnsel® MO8 A of anoizivorq ineencs shytitedu? el Wby 2oA inamqolsved bne
prigd eoifon & of basl liw alsnes!S mod nA yd lseuisn & iart beeivbe ~eed svad hil emmstbriV ol
lsibemes fuo ymes of Yo zoiivilus s 1o noitszzen erd gnisio bshimid ermeibniW oo no bevies

L8ssem

15y isionsnit et 1o bne et sonie zinsvd .8}

ali 1 balzixa ted) 2noinitnos 1o sonstive asbivow 8l Meve ne 28 Ingve grirzuibs ne zendeb OF 2Al
ez eiT ateb gnihoqe el 1efls sacs rerl 2notibnus 28isoibni irevs pnitzuibs-non A afeb gnihogs
ion zeob noitgainaprO dileeH bhioVW adt yd dimebneg s 28 noliRsilinebi 24 bne auwv  Qh-biveD st Yo
& nolenard) 2i fi bns @MOS 1edmess( 1£ 1 bateixa tedt nodteutiz el juods =onsbivs isnollibbe stvow

Anave gniieuibe-non

Hiw rotrive yinietaonu simoncos bns etesiam Isionsnit ni saneludius bols®d 264 dimebnieq @1 -bivoD T
for ob 2xcpeub eri ezemaeud e'visgmod edt o swisn et nevid 2ezzanizud bne elsubivibri toeqmi
Ingiedni erlt nevip jevewoH visamoo edt no oeqmi lenietem 8 sved liw 2F-bivol et evsiled
€ {Naqmod srir no Br-bived Yo Jasqmi isnsnt arlt &8 aunerds bluca zirdt 1s6% dan 6 2 2134 zsilnislieonu
@nsel 2emosed sonermohag kicnanit syt

luamiimmons latiged ot

(1 - 8115) isb 1982 sonsisd ot ls ainsmtimmon leligeo on 2ar vasgmon 9017

£S5 ep=9



Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

20.

21.

Controlling party

The company is 100% owned by Hibernian Wind Power Limited, 2 company incorporated in lreland.
Hibernian Wind Power Limited is a wholly owned subsidiary of the Electricity Supply Board (ESB),
established and operating in Ireland, which is the ultimate parent. The largest and smallest group into
which the resuits of the company are consolidated is that headed by ESB and the consolidated financial
statements of ESB are available to the public and may be obtained from Two Gateway, East Wall Road,
Dublin 3, Ireland D03 AS95.

Approval of financial statements

The board of directors approved these financial statements for issue on 22 June 2020,
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Mr. Martin Collins,

Derrybnien Development Society Limited,
Derrybrien.

Loughrea,

County Galway.

16™ QOctober 2008.

Dear Mr. Collins,
The Board has asked me to reply to your letters.

The Board is not in a position to advise you in refation to the implications of the
judgement for the case in question. The more appropriate body 1o which you might
address queries is the Department of the Environment, Heritage and Local
Government.

I enclose for your information a copy of the circular letters issued by the Department
o[ the Environment, Heritage and Local Govemnment which set out the Department’s
advice to planning. authorities to date, in relation to the implications of the
judgement. THopefully, these will be of assistance to you in terms of understanding
the position. )

Yours sincerely,

farke,
Secretary.

KAAnbX Secretariut:SecretaryiM CollinsDerrybrien 160etober2008.doc

An Bord Pleangla

[l 11

= ;[: a
3 1

1

d

64 Sréid Mapilbhrice,
Baile Athu Cliath 1.

Tel: (OF) 858 &100
LoCall: 180 275 75
Fax: (M) 872 2684

Weh hiupffawwpleanaki e
email:bord @ pleanudwic

6 Mariborough Streed,
Dublin 1.
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Gomhshaol, Gidhreach! agus Rialtas Afid!
Environment, Heritage and Local Govemment

Circular PD 6/08

8 Qctober 2003

Subject: Implications of European Court of Justice ruling on retention planning
permission for development requiring environmental impact assessment (Case
C-215/06).

The purpose of this circular is to extend the advice provided to planning authorities in
Circular PD 5/08 of 15 Augnst 2008 (enclosing a copy of the above judgement) and
{he e-mail communication of 4 September 2008 issued te relevant Directors of

Qervice in the main planning authorities.

The judgment

Tn its judgment of 3 July 2008, the Court ruled that the retention permission system as
it applies in Irish law with regard to projects that rcquire or may require an
environmental impact assessmeni (EIA) under the EIA Directives does not comply
with the Directives and needs to be amended. Irish legislation fails to ensure that
ElAs will be conducted prior to the construction of a project and permits post

development EIAs contrary to the intent of the Directives

As of 3 July 2008 any permission granted on applications/appeals for retention
planning permission in respect of EIA development is in breach of Community law
having been granted under 2 legislative system that the Court has found is inconsistent
with the EIA Directives.

Ireland is obliged under the Treaty of the European Community 0 comply with the
judgment or else face the consequence that the Commission will issue Article 228
proceedings and seek the imposition of penalties/fines. Ireland is therefore obliged to

respond to the judgment by introducing legislation that will amend the existing

An Boinn Comhshasll, Oldhreachta agus Riaftais hiicil, Teach an Chustair, Baile Atha Chiath 1 et

pepartment of the Enviranment, Heritage and Local Government, Custom House, Dublin 1 R
Tak: 353 1 888 2000 LoCall: 1880 20 20 27 Fax: 353 1 888 2888 Web: www.emviron.je Pm?;g%ﬁgﬁ:?ga:::ﬂ



planning legislation insofar as it permits retention permissions on projects requiring
ElAs.

Proposed legislation _
The Minister has received approval of Government to the drafting of the General
Scheme of a Planning and Development (Amendment) Bill, which will, among other
things —

s remove the possibility of retention for unauthorised development which would
otherwise have been subject to environmental impact assessment, other than in
exceptional circumstances, and

» revoke the current 7 year time limit within which enforcement action may be
taken in respect of unauthorised development (section 157(4) of the Planning and
Development Act 2000).

In the interim, more immediate legistative measures with respect to retention planning

applications for projects that fall under the EIA Directive are under consideration.

The intention to make such legislation was notified to the European Commission on 3

September 2008, in Treland’s initial formal response to the ECJ judgement.

More immediately however, there is the issue of necessary action in relation to
relevant planming applications (i.e. applications for retention permission for
development which required an EIA), falling into two categories —

e applications currently awaiting determination by planning authorities; and

« applications which have been determined favourably since 3 July 2008.

Applications awaiting determination

It is understood that some planning authorities may have incorrectly taken the view
that they must comply with and operate the relevant planning legislation as it
currently stands, and therefore have to continue to make decisions on ElA/retention
applications. The case law of the European Court of Justice makes it clear that
administrative bodies such as planning authorities and An Bord Pleanala, being
emanations of the State, are bound to comply with Community taw and if necessary to

disapply national law.




Accordingly, in respect of applications for permission for the retention of
unauthorised development where such development should have been subject to prior
EIA and where such development comes within Annex I of the Directive, planning
authorities should return the application as invalid, on the basis that there is no
jurisdiction fo grant retention planning permission in those circumstances. That step
should be taken upon receipt of the application. Applications that have been received
and are currently being processed should be returned in the same way. The relevant
body should refer to the judgment of the court in Case C-215/06 when communicating

with applicants for retention permission.

In respect of applications for permission for the retention of unauthorised
development where such development comes within Annex II of the Directive,
planning authorities should proceed to decide whether an EIA is necessary or not
(“screening decision”). If an EIA is not considered necessary, then the planning
authority should proceed to deal with the application in the normal course. If,
conversely, the plar!ning authority decides that an EIA is necessary it should take the
steps referred to in the previous paragraph.

The sereening decision as to whether an EIA is necessary or not should be made as it
would be made in the normal course of events, i.e. on the basis of the criteria set out

at Schedule 7 of the Planning and Development Regulations, 2001.

Relevant retention planning permissions granted since 3 July 2008

It would appear that some relevant permissions have been granted since 3 July 2008
and that the planning authorities concemed may not have brought to the attention of
the applicants tﬁe judgment of the ECJ and its potential implications for the

permissions being granted.

Subject to the final paragraph, a recipient of such any retention permission issued

since 3 July 2008 in respect of developments requiring an EIA must be informed as

follows.

e The ECJ delivered a judgment in Case C-215/06 Commission v Ireland, qnusf.fﬁju‘flyé ,,«'x-, ik
'i;‘,_.:,,.;-v.-- pL b ﬁ 3. P; iﬁ, ~q§ ora %
2008, The effect of the judgment should be briefly outling il AN 22 o
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« As aresult of the judgment the permission granted is in breach of Community law
having been granted under a legislative system that the Court has found is
inconsistent with the EJA Directives.

o The applicant is advised not to act upon the permission.

Such notification should be sent by registered post to the applicant for the permission

and copied to any person required by the Planning Acts to be notified of a decision on

the application.

It is the Department’s understanding that a notification need not be made in respect of
a permission granted since 3 July for the continued operation of a quarry in respect of
~ whichan application for planning permission was made under and in strict accordance

with section 261(7) of the 2000 Act, i.e. an application, with an environmental impact
statement, made within such period as was specified by or agreed with the planning
authority for the purposes of the subsection in respect of a quarry that commenced
operation before 1 Qctober 1964. (By extension, any such application cuprently being

processed may proceed to determination).

AN BORD PLEANALA |
TINE ~ BY
69 0CT 2008
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L.' —
Liam Whelan
Principal Officer
Planning System

To all planning authorities.
c.c. An Bord Pleanila



Circular PD 5/08

15 August 2008

European Court of Justice ruling -on retention planning permission for
development requiring environment impact assessment, and the specific case of a
windfarm development at Derrybrien in Galway.

The purpose of this circular is to draw the attention of planning authorities to a recent
‘ European Court of Justice (ECJ) judgement {Case-215/08 ~ see Appendix 1). The
judgement in this case, that Ireland had failed to fulfil its obligations under Articles 2, 4, 5
and 10 of Directive 85/337/EEC, as amended by Directives 97/11/EC and 2003/35/EC -
the “EIA Directive” - should be carefully considered by planning authorities for the
purpose of dealing with planning applications involving projects that fall under the scope
of the Directive, as amended.

This circular is advisory, and not a legal interpretation of the judgement, which should be
referred to the authority’s law agent for detailed consideration.

Overview of the Court Findings

There were two matters addressed in the ECJ judgement — the availability under Irish
planning legislation of retention planning permission for development requiring
environmental impact assessment, and the specific case of a windfarm development at
Derrybrien, County Galway.

1. Retention Planning and Enforcement

In this regard, the ECJ ruling was twofold - firstly that Ireland had failed to adopt all
measuras necessary to ensure that projects which are within the scope of the EIA
Directive are, before they are executed in whole or in part, first, considered with regard
to the need for an EIA, and, secondly, where those projects are likely to have a



significant impact on the environment by viriue, inter alia, of their nature, size or location,
that they are assessed in accordance with Articles 5 to 10 of the EIA Directive.

The ECJ concluded that in Ireland retention planning permission could be granted for
unauthorised. projects which are covered by the EIA Direcfive, after those projects were
completed. The ECJ found that while Community law cannot preciude the use of
retention planning in certain cases, retention planning should not offer developers the
opportunity to circumvent the EIA Directive, and that retention should remain the

exception.

The ECJ stated that Member States are required to take appropriate action to counteract
" the unlawful consequences of a breach of Community taw and that Irish planning
authorities are obliged to take measures to remedy situations where an EiA should have
been carried out prior o ihe granting of planning permission.

2. Derrybrien Wind Farm

The ECJ ruled that ireland had failed to adopt all measures necessary to ensure that the
planning permissions granted, and the execution of, wind farm developments and
associated works at Derrybrien were preceded by an assessment with regard to their
environmental effects in accordance with Articles 5 to 10 of the EIA Directive as
amended. While wind-farms were not listed under Annex’s ! or Il of the Directive at the
time of this development, the initial works at Demybrien included the extraction of
peat/minerals of a non metaliiferous or energy producing nature, and road construction,
both of which were listed in Annex II of the Directive.

The ECJ found that despite the fact that the peat extraction and road construction may
have been of secondary importance vis-&-vis the wind farm construction, as a whole, this
did not mean, by virtue of that fact alone, that those projects were not fikely to have
significant effects on the environment. In this specific case, the ECJ found that the peat
extraction and road construction should have been regarded as likely to have significant
impacts on the environment and should have been subject to an assessment.



Thé ECJ also found that the environmental impact statements that were provided by the
developer in this case were deficient. In particular, they did not examine soll stability
when excavation was involved. The Court also noted thaf, contrary to irish law,
deforestation at Derrybrien authorised in May 2003 was not preceded by an
assessment. Annex Il of the ElA Directive refers to the risks inherent in projecis that
should be considered when examining the requirement for an assessment. One such
risk is the environmental sensitivity of the geographicaf area, which must be considered
having regard, inter alia, fo the absorption capacity of the natural environment paying
particudar aitention to mountzin and forest areas.

The ECJ further ruled that applications for planning permission for the wind farm
" submitted after the EIA Directive was amended in April 1998 should have been subject
to EIA as wind farms were specifically listed in Annex il 3(i) of the amended Directive
and Annex |l 13 refers to the requirement fo screen for EIA any extension or change to a
projeét that is covered by the Directive, but has already been authorised.

Action on foot of the ECJ Judgement

ireland is obliged, before 3 September, to notify the European Commission of the
measures that the relevant authorities here have taken in order fo comply with the terms
of the ECJ judgement.

The Minister has received approval of Government to the drafting of the General
Scheme of a Planning and Development (Amendment) Bill, which will, among other
things —

s remove the possibility of retention for unauthorised development which would
otherwise have been subject to environmental impact assessment, other than in
exceptional circumstances, and

» revoke the current 7 year time limit within which enforcement action may be taken in
respect of unauthorised development (section 157(4) of the 2000 Act).

In the interim, more immediate legislative measures with respect fo retention planning
applications for projects that fall under the EIA Directive are under consideration.



For their part, planning authorities are requested to analyse the findings of the ECJ in
this case, and reflect them in their approach to applications for planning permission for
projects that require, or may require, EIA. The Development Management Guidelines
{June 2007) address EIA in Chapter 4, while Chapter 10 deals with enforcement of
planning control.
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Abstract

In order to meet, and in fact exceed, Kyoto targets, the UK government has
set a challenging target of reducing the UK's carbon dioxide emissions by
60% by 2050. The development of renewable energy, especially wind power,
will be an important contributor to the success of that policy.

Some 40% (in excess of 1 Gigawatt), of this wind generation capacity, was
planned for the southern uplands of Scotland. However, the United Kingdom
seismic monitoring site which constitutes our component of the
Comprehensive Test Ban Treaty compliance for nuclear testing is situated at
Eskdalemuir near Langholm in the Scottish Borders. The Ministry of Defence
therefore placed a precautionary blanket objection to any wind farm
developments within 80 km of Eskdalemuir in case this compromised UK
capability to detect distant nuclear test and breached our agreement under
the CTBT. This effectively removed at least 40% of the UK renewable wind
resource identified by the DT,

Because of our previous, unique experience in monitoring seismic vibrations
from wind turbines in the UK, the Applied and Environmental Geophysics
Group of the School of Physical and Geographical Sciences at Keele
University, were asked by the MOD, the DTI and the British Wind Energy
Association to investigate whether there was a solution to this impasse. By
carrying out a detailed programme of seismic and infrasound measurements
in the vicinity of several wind farms in Scotfand we have been able to identify
the characteristic frequencies and mode of propagation of seismic vibrations
from wind turbines and develop a model for the integrated seismic vibration
at the Eskdalemuir site which will be created by any distribution of wind
farms. By carefully considering the present ambient background experienced
at the monitoring site it has been possible to set a noise budget which is
permissible at Eskdalemuir without compromising its detection capabilities,
and we have demonstrated that at least 1.6 GW of planned capacity can be
installed and have developed software tools which allow the MOD and
planners to assess what further capacity can be developed against criteria
established by this study.
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Introduction
The Eskdalemuir Seismic Array (EKA)

Eskdalemuir in the Scottish Borders is the location of a monitoring facility
operated by the British Geological Survey where seismological, magnetic and
other environmental parameters are monitored because the site is located in
a very quiet magnetic and seismic environment. Measurements include
horizontal and vertical magnetic field components and declination, total field
intensity, and absolute values of the geomagnetic field. Three-component
seismological measurements are made at the sites. An environmental
monitoring facility operates at Eskdalemuir, monitoring soil and air
temperature, wind speed and direction; UV and nuclear radiation; sunshine;
concentrations of ozone, SO2 and NOx gases; rainfall; humidity and surface
wethess.

In addition the UK seismological array (EKA) operated by AWE Blacknest is
also sited at Eskdalemuir. The facility at Eskdatemuir is part of the auxiliary
seismic network of the International Monitoring System (IMS) being set up to
help verify compliance with the Comprehensive Test Ban Treaty (CTBT) which
bans nuclear-test explosions. So far the CTBT has been signed by 175 states,
and ratified by 121. The UK and France were the first nuclear-weapons states
to ratify the treaty. The facility at Eskdalemuir is to be upgraded to be an
aiternate primary IMS seismic station. The treaty requires that States Parties
shall not interfere with the verification system, of which Eskdalemuir is an
element.

The seismometer array at Eskdalemuir (EKA) (Figure 1) became operational
on the 19 May 1962. The recording station comprises a recording laboratory,
a seismological vault and an array of seismometers installed in pits spaced
over an area 10 km square. The laboratory is situated on the eastern side of
the Langhoim-Innerleithen road (B709) about 30 km north of Langholm and 3
km north of the Eskdalemuir meteorological observatory. The seismological
vault is about 400 m east south east of the laboratory, and the array lies to
the east in the form of a cross with its centre, about 2.5 km from the
laboratory. The latitude of the point of intersection of the two lines of the
array is 55° 20' north and the longitude is 03° 09’ west. The array is
situated across the watershed between tributary headstreams of the Teviot
and Tweed flowing to the north-east, and headstreams of the Esk which
generally flow to the south-west. The ground surface is largely open rolling
mooriand and forest plantations, which in is in many places peat covered.
The altitude of the seismic pits varies from ¢ 210 m to ¢ 430 m. The isolated
location ensures that microseismic interference is kept to a minimum. While
there is very little light vehicular traffic on the Langholm-Innerleithen road
logging trucks and heavy forestry machinery do use this road albeit
intermittently.
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The Array

The array consists of two straight lines of instrument pits intersecting at right
angles. Each line has eleven pits (of which only ten on each line are used)
approximately 1000 yards apart. Each line intersects the other off centre,
forming a cross whose four arms are unequal. The lines run roughly from
SSW to NNE and from WNW to ESE. The overall length of each line is
approximately 9 km. The seismic pits have been excavated through an
overburden of superficial soil (peat in some instances) or thickness from 0 to
1 m into shales of the Llandovery Series (Silurian age). These were folded
during late Silurian times, and as a result of the lateral pressures exerted are
highly cleaved. Buried recording cables connect each instrument pit to the
recording laboratory.

Each pit on the array contains one vertical Wilimore MK2 short period
seismometer. The signals from the seismometers are transmitted via buried
cables back to the recording laboratory where it is then digitised using 3
separate CMG-DM16-R8 digitisers. A central acquisition system then records
this data. In addition the seismic vault at Eskdalemuir contains four
seismometer plinths. Currently a broadband 120s to 50Hz GURALPCMG-3TD is
installed in the vault. The data is transmitted from the vault to the recording
station using a leased line modem. Data from this acquisition computer is
then transmitted on two separate networks via TCP/IP to a VSAT system link
to CTBTO in Vienna and to a local network. From the local network the data
is transmitted via VSAT to AWE Blacknest and a second computer records the
data locally onto a tape backup system. A study of the background noise at
Eskdalemuir was undertaken in 1997/8 as an AWE report (Trodd 1998). The
winter and summer RMS averages of the unfiltered summed channels of the
array were found to be 8.96 and 1.65 nanometres respectively.

EKA has two arms, each of ten seismometers. The array comprises sensitive
seismometers that have recorded signals associated with about 400 nuclear
explosions (up to 15,000 km away from EKA). Why is Eskdalemuir so good at
this? The main reason is that it occupies a seismically very quiet site (one of
only three ever considered in the UK, (Bache et al., 1986)), approaching the
low noise model of Petersen (1993), and its history of operation. EKA is the
longest operating steerable array in the world has long experience of
detecting events over 42 years, is well calibrated, and has detected signals
from areas of low seismicity. It has detected signals generated from the
detonation of ¢ 100 tonnes of conventional explosive in Kazakhstan. The
seismometers are deployed in shallow pits which means that the constructive
interference between the up-going and reflected P-waves (compressional-
dilatational first arrivals) from the free surface , effectively doubles the
amplitude for vertically arriving (teleseismic) phases from distant events in
addition to the increase in signal to noise ratio obtained by stacking the 20
seismometer records.
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EKA(AS104) was offered by the UK during negotiations with the
Comprehensive Test Ban Treaty Organisation (CT| BTO) as an auxiliary station
and EKA was designated a substitute for a primary seismic station
(CTBT/WGB-10/1,1999). EKA data is widely used by the international
research community in the pre-Entry into Force (EIF) phase
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Figurel The Location of the EKA seismological array, the detailed
layout of the arms of the array and the noise spectrum at the array
which closely approaches the Low Noise Model of Petersen (1993).

Figure 2 indicates the detection sensitivity of the Eskdalemuir array asit
clearty show the discrimination of the detonation of 100 T of conventional
explosive in Kazakhstan a distance of some 5250 km away! The subsequent
table which shows the statistics of ambient background is a partial
explanation of this exceptional sensitivity as the median noise during a windy
period was only 0.25 nm. This, together with years of historical data, makes
EKA an unparalleled resource for forensic seismology, i.e. the discrimination
of distant nuclear detonations.
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i EKA signals from a 100 t chemical explosion, Kazakhstan I

EKA signals from 160 Jon chamicol exploaler East Kovukbsion 2% dugued 1928: Distanes = 5250 km
T T T T T T 11—
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Passhand (Hz) Quiet rms {(nm) Windy rms (nm)
Mean SD Median Mean SD Median
1.0-2.0 1425 0144 1454 1500 0.331 1.857
2.0-3.0 0245 0.116 0202 0497 0292 0454
3.0-4.0 0.147 0.097 0.111 0.341 0220 0.317
4.0-5.0 0.116 0.079 0.088 0271 0.178 0.253

Quiet times: 2003/12/08 02:00 (1), 2003/12/08 10:00 (1} , 2003/12/08 22:00 (2), 2003/12/09 02:00
(1), 2003/12/09 10:00 (1), 2003/12/09 22:00 (1).

Windy times: 2003/12/01 22:00 (16). 2003/12/02 02:00 (19), 2003/12/02 03:00 (20), 2003/12/02
10:00 (11}, 2003/12/02 11:00 (9), 2003/12/06 10:00 (7).

Figures in parenthesis are mean wind speed in knots (1 knot = 0.51 m s71) at Eskdalemuir weather
station (source: Met. Office website),

Figure2  Statistics of ambient microseismic noise at Eskdalemuir
during quiet and noisy wind periods and an example of the detection
capability of the array in the 2 to 4.5 Hz band (from Bowers {(2004),
Elliot and Bowers 2004).
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The International Monitoring System (IMS) network will eventually
comprise:

50 primary seismic stations,
120 auxiliary seismic stations,
60 infrasound stations,

11 hydroacoustic stations,

80 radionuclide stations

U o WO N

The IMS station at Eskdalemuir is part of the verification systern.
Article 1V, Paragraph 6 of the CTBT means that as a state signatory
the UK is not allowed to interfere with (degrade) the performance of
the verification system.
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Renewable Energy in the Southern Uplands of Scotland and its
implications for Seismic Verification.

The hills of the Lake District and Scottish Borders constitute a major wind
resource and some existing wind farms have been operating for many years
and many new facilities are planned. As part of the UK renewable energy
targets set in order to meet the Kyoto protocol, in excess of 1 GigaW of wind
energy capacity are pianned for the Southern Uplands of Scotland, a valuable
wind resource area. In late December 2003 AWE/MoD recognised that many
wind farm developments are planned in the vicinity of the Eskdalemuir
International Monitoring Site which constitutes part of the CTBTO monitoring
network and that the discrimination capabilities of it might be affected by
possible vibration intrusion by wind turbines erected in proximity to the array
and that this might have implication for its performance in discriminating
nuclear weapons tests.

Wind turbines are large vibrating cylindrical towers, strongly coupled to the
ground with massive concrete foundation, through which vibrations are
transmitted to the surroundings and with rotating turbine biades generating
low-frequency acoustic signals which may couple acoustically into the ground.
This may occur in several ways:

1. As a cantilever carrying the nacelle/blade mass, with frequencies
typically less than 1Hz, depending on height of tower.

2. As a torsional oscillator at low frequencies.

3. As a complex distributed system at higher frequencies

Additionally, the blade tower interaction is a source of pulses at a low
repetition rate, which contain components in the infrasound region. The local
and surrounding geology especially layering may play an important part in
determining vibration transmission. Energy may propagate via complex paths
including directly through the ground or principally through the air and then
coupling locally into the ground and it is hope that this study will be able to
clarify this.

The site is of national and international significance and requires protection.
Because of uncertainty at that time as to the actual levels of seismic vibration
generated by large UK wind farms, the Ministry of Defence implemented
interim proposals for 30km and 80km cautionary distances. Holding
abjections were placed on wind farm development within a radius of 30 km
from the seismic detection facility near Eskdalemuir and developments up to
80 km radius would be re-examined.

Potential Scottish Wind farm developments which might be affected by this
objection are:
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Within a 30 km. radius:

Minch Moor, Over Dalgleish (Mast), Craik Forest (Mast)
Corbie Shank, Carlesgill , Ewe Hill/Haggy Hiill Allfornought Hill, and Ae
Forest

Between 30 km and an 80 km. radius:
Auchencorth Moss , Bowbeat, Broadmeadows, Carcant, Soutra,
Fallagore Ridge, Black Hill. Clints Hill, Lauder Common/Seli Moor, Long
Park (mast), Crystal Rig, Monashee , Dalswinton and Kyle Forest.

In addition, many Cumbrian and Northumbrian windfarm sites or
planned developments lie within or close to the 80 km re-examination

Zone.

Figure3 Interim pretionry If 30 and 80m from
Eskdalemuir indicating the large areas (2800 km? and 20000 km?)
which would be excluded from windfarm development.

~




:2uibst ol O€ 6 niddiwW

(126M) Teeod Ais1D (ReM) nzisiplsd 19vO 1ocM roniM
sA bns iH JdpuomollA it yppsH\HIH aw3 | thgeshied Hinsrie oidwD
Jesod

reuibat wni 08 ns bas mid OE nsswisd
5102 Jns0sD 2wobsambeoi8 Jsadwod | 220M rifoonarbuA
priod ;JooM fls2\nommae? wsbusd i chmid - Xosl8 spbid 9wpslisd
Jeanod sht bne notniwels( | ssdeenoM pist isteyiD (iesm) Mied

10 eate rmstbniw nehdmuritiold brs nsndmu? ynsm notibbs ni
roitsninnsxa-91 mol 08 3l of s20b 1o nurifiw il 2insmgelavab banrisly

SN0

'moﬂ mtl 08 bns DE 19 mnsizib nsnoﬁumq mWnI £ mugﬂ
(S ©O00S bas "ol 0088 ) z6a 18 spisl orlt pritssibai vivmsisbizd
JAnsmgoisvab rmsthaiw mov bobuloxs od bluow rairiw



This preliminary assessment was based on results from literature and web
searches presented to BWEA/MoD meeting on 10 February2004 by Dr David
Bowers of AWE Blacknest.

It was recognised that further research was urgently required in order to
establish guidelines for future wind-farm development in the vicinity of EKA.
The Eskdalemuir Working Group was established to ensure the guidelines had
a sound scientific basis and to investigate whether these are the appropriate
distances and if necessary develop guidelines for this protection.

Very few studies of the microseismic vibrations from wind farms have been
carried out anywhere. The only UK studies prior to this were carried out by
the Microseismology Research Group at the University of Liverpool (led by Dr
Peter Styles)

The Department of Earth Sciences at the University of Liverpool operated a
single three-component seismic station at the Powys Observatory, Knighton,
Powys for several years to monitor the seismicity of the Welsh Borders after
the large (5.1} Bishop’s Castle earthquake of 2 April 1990 and when plans
were submitted for a windfarm development a few kilometres away on an
adjacent farm it raised concerns that this might produce vibrations which
would interfere with the detection of seismic events. Preliminary experiments
were carried out near existing Mid-Wales windfarms followed by a significant
study at St Breock Down, Cornwall funded by POWERGEN and ETSU (Styles
P. (1996), Low-Frequency Wind Turbine Noise and Vibration:
ETSU/POWERGEN, Contract Number 503922) and reported by SNOW, (ETSU
W/13/00392/REP Low frequency noise and vibration measurements at a
modern wind farm, D.J. Snow (1997)) and also reported by Manley and Styles
(1995) and Legerton et al. (1996).

In addition a NERC funded studentship was awarded for Microseismic
Investigation of Infrasonic Environmental Noise and Vibration (Rushforth, I,
PhD Liverpooi (2002), While vibrations were found to be well below the BS
standards for disturbance to populations they were not interpreted in the light
of possibie disturbance to ultra-sensitive monitoring facilities.

Details of the various experiments which constitute these studies follow.
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Previous Microseismic Monitoring of Wind farms in the UK

1 St. Breock Downs, Cornwall, SW 970 683, 50° 28’ 33", 04° 51’
40"

Rated Power: 4.95MW

Wind Turbines: 11 Bonus 450kwW

Rotor Diameter: 36 metres

Hub Height: 35m

Connection Voltage: 33 kV

Site Design and Environmental Impact Assessment: EcoGen
Planning Consent: August 1993

Developer: EcoGen SeaWest Tomen Joint Venture
Commissioning: June - July 1994

Owner: PowerGen

Fxr'v.‘n—rm—r 31 S
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’ o

w208
R | -
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Bro1r Qumuli

anure4 | Locatlon of recording statmns for the St Breock Downs
experiments

A sequence of three experiments were carried out

1 Deployment of VIBROSOUND SP1 24-bit Digital Recorder with
LENNARTZ LE-3D/1 Seismometers in buried pits. Two sets of three-
component seismometers were used with specifications and calibrations given
in Appendix 1. These were deployed from 18 March until 30 March in order
to record data from a wide range of wind speed and directions and were the
principal instruments on which this investigation was based. Measurements
were made at distances of 100 metres, 50 metres and 25 metres for Turbine
1 (positions 1, 2 and 3 on Figure 3).

11
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Figure 5

2

Recording Equipment for experiment 1

Deployment of GEOSENSE DV1 three component digital
seismographs with direct PC interface. This was a portable,
compact three-component instrument with a bandwidth from 0.2
Hz to 64 Hz which couid be quickly and easily moved from site to
site. This was ideal for measuring the variation in the low-
frequency signal form different turbines and at a range of
distances. This experiment took place during the period 18 to 20
March 1996 and measurements were made at positions 4 through
13 on Figure 4 and also at a distance of ¢ 1 kilometre at Pawton
Springs Farm (Figure 4).

Measurement of Acoustic Noise Level Variation with azimuth around
a wind-turbine using Diagnostic Instruments PL22 FFT Frequency
Analyzer and a Cirrus Research Ltd ZE901-40F with MK 182LF
Microphone Capsule. This was supplied directly from the
manufacturers with a dedicated calibrator. This instrument was also
used to measure the actual machinery vibration using B&K Type
5318 accelerometers mounted on the base of Turbine 1. (Figure 6).

12
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Figure 6 Recording equipment for the on-tower experiment 3

The following objectives were addressed: and the foliowing main conclusions
were reached:

1 To determine whether low frequency vibrations (down to
0.1 Hz) are transmitted through the ground from a modern
wind farm and if so to measure their amplitude and

frequency content.
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Clear harmonic components at multiples of 0.5 Hz were observed on the
majority of the spectra with particular peaks at 0.5, 3.0, 4.5, 6.0, 7.5 Hz and
higher frequencies at levels of up to 250 nanometres s ( 0.25 microns s™)
and general leveis of 50 to 80 nanometres s (Figure 6) . The presence of so
many harmonics which are multiples of the blade passing frequency and the
clear attenuation of signal amplitude with distance especially for the 7.5 Hz
component is a prima facie argument that the signals are being generated
from the wind turbines and although the levels are small they can easily be
detected on appropriate sensors. The 1.5 Hz component is not the strongest
harmonic as might have been suspected.

2 To make measurements at a range of distances to determine
the variation in frequency and amplitude of low-frequency
vibrations

Measurements were made at distances of 25, 50 and 100 metres from
Turbine 1 and the frequencies above 3.0 Hz were seen to attenuate with
distance with higher frequencies decaying faster as expected. During the
sequential shutdown frequencies were observed over a distance of some 500
to 700 metres and significant attenuations noted with the exception of the
very lowest frequencies which in fact increased in frequency. This may be a
due to interference effects which were less with fewer turbines in operation or
the harmonic may be sourced from elsewhere. The 0.5 Hz signals were
detected at a distance of ¢ 1 kilometre from St Breocks Down at
Pawtonsprings Farm.

3 To make measurements for a range of wind speeds to
determine the variation in frequency and amplitude of low-
frequency vibrations

Measurements were made over a range of wind speeds from c 7 ms™ to 14
ms "t at a constant direction (Figure 8). The amplitude of the harmonics
generally increase with increasing windspeed. This is particularly evident for
the 0.5 Hz harmonic, the 3 Hz harmonic and the 7.5 Hz harmonic. However
and rather surprisingly the amplitude of the 6 Hz harmonic shows an inverse
relationship: as the wind speed rises the amplitude of this harmonic falls. It
seems that the partition of energy between the 6 and 7.5 Hz harmonics in
particular is strongly dependent on wind-speed. Notwithstanding the
reservations expressed concerning the nature of the ultra-low vibrations, the
increase in amplitude of the 0.5 Hz component with wind speed suggests that
it does have a source which is related in some way to the wind turbine farm.

4 To make measurements for a range of wind directions to
determine the variation in frequency and amplitude of low-
frequency vibrations

Measurements were made over a range of wind directions from ¢ 120°to ¢
310° at a constant wind speed of 10 ms™. Clear variations in amplitude were

14
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observed with levels varying by about a factor two. The variation had the
same spatial pattern for most frequencies and this pattern correfated with
acoustic measurements made at closer angular increments within the
limitations of the data

Varizstion of Vibration Leve) wtm- Frequency and Wind Speed

Event Number Wind Speed Wind Direction
Bod7_012 9,35 119.5
Bod7 014 10.0 113
Bod7 016 12 123
Bod7 018 10.8 110
Bod?_023 127 118.5
Bod7_025 14.1 120

Figure8 Variation of Amplitude and frequency with windspeed

5 To investigate the variation of amplitude and frequency as a
sequence of wind turbines were sequentially switched off
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Figure9 Sequential Shutdown
A) All On, B) T1 Off, C) All Off, D) Only T1 On

Titme Interval TurbitesOn Tuwhines O Event Numbers
11:19to $1:28 Allloll None Bodé_001 toBodé_003
11:29 to 1§48 2toll i Bodé_007 toBodé 016
11:49 t0 1208 3toll 1,2 Bodé 017 toBods_025
12:091212:10 456,729.10,11 1,23 Bodé_026
12111012 12 5,6,7.8.9,10,11 1,234 Bodé_D27
12:12t012323 35,6729,10,1 1,24 Bod6_028 to Bodf_3
12:241012:41 3,6,7,89.10,11 1,234 Bodé_034 to Bods_D4l
12:421012:48 None 1,2,3.4,56,7.89.10,11 Bodé 042 toBodb 046
12:50 to 12:56 1 2,3,4,56,782,10,11 Bod6_047 toBods_§350
12:57t013:13 None 1,2,3.4,56,789,10,11 Bodé_D33 toBod6_058
13:141013:15 3 1.2,4,56,7,89,10,11 Bodé_039
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Sequentlal Shutdown of St Breocke Wind Fam

" 37T0 11 bodt_022
LT 5 TO 11 bood_ 001
) NONE bod_D44

185

Figure 10 Shutdown Summary

The levels of vibration fell in a manner which was consistent with their origin
being from the wind turbine farm. The lowest frequencies persisted even
when the whole turbine field was shut-down which indicates that their source
may be external to the site or that some complex interference is happening
between the multiple vibration sources such as the resonance of the tower
structure itself under wind loading.

6 To investigate the variation of amplitude and frequency
between individual wind turbines

The presence of large wind components on the shallowly buried instrument
masked some of the subtler variation but the levels of vibration (c 50 to 100
nms™) were consistent between machines although individual frequencies
showed considerable variation over the whole St Breocks site.

7 To investigate the frequencies present in the vibrational
spectrum of the turbine tower itself for comparison with the
microseismic measurements

Figure 11, recorded using accelerometers mounted on the base of Turbine i
clearly show tonal components which correspond with the frequencies
observed out as far as 1 km away from the windfarm. The 4.5 and 7.5 Hz
components seen on the microseismic records are particularly pronounced
within the infrasonic band (sub 20 Hz) as are other harmonics of 1.5 Hz.

17



st el 2ol 1€ Y0 gwelitlen? istnsppad

g

e e i e
e
P
L

i

|
g
|
|
-
|
|
|
|
|

LR R

vismmue nwobiude 0I 9wupid

ripihio tierd rtiw Inatziznod 26w rdidw 1ernem s ni list noiisidiv Yo 2isval edT
nava bsizieieq eaidnsupst feawol o T .rmst anidiud baiw sl mon pnisd
gnuoe vierl) 16t 283s0ibni roirdw rwob-Jude 2w bisil snidul slordw arit nariw
phineqaer 2i sonaiahsini xaigmon amoz 16 1o afie orlt of ismedxs ad yem
vewod ofif 1o sor1enoest arli 26 rdue 2sxuoe nodeiciv slgifium ol naswlad
pribsol baiw 1sbiw ilsedi swuioniz

vonsupst bne shujitgms 1o noilshsy ol sispijasvni oT 3
zanidiud briw Isubivibnl nsswlsd

tremuteni bainud viwollsrz ari no etnanogmod briw sp1si 10 9on9291g o7
001 ot 02 9} noitsidiv Yo 2isval adi tud noitensev 19biduz ol Io amoz bodeem
2siynaupstt Isubivibni fovoritis 2anirsrm nsewiad Inatziznod stew (Femn
otz 2xhosi8 12 slordw anif 19vo noitsihey aldsiabiencd beworlz

isnolisidiv aili ni Inseang 2oixnsupant ed! siapijesvni oT Y
arld ritiw noziteamos 101 ozt vvwet enidnd aii 1o muddage
NS IMSTUZESMN MM2is2010im

1L amidsT %0 seed enf mo hatnuern 2wisrmoslsads phieu behiodst J 1 upiH
2slonaupat artt (ifiw bnogesmon duidw 2insnoarmod lenot worl2 vhesh

sH 2.5 bas 2.8 odT .anigtbaiw ol mov vews il I 25 161 26 W0 bovisede
baoponoig vhslusiheg 916 0yet Jiin2ie=0iim 0 (10 ne9 eINSNOJiToD
sH 2.1 30 2oinoirsr Yariio =16 26 {tH 0S duz) basd dsinoczenini orid pirtiv



T

30 A0
Frequency (Hz)

Figure 11 On-tower accelerometer spectrum at Turbine 1 recorded
while all other turbines were switched off.
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8 To investigate the mode of propagation of the seismic
vibrations

The spectra above and the following figure show the variation in amplitude of
the best detected 6 and 7.5 Hz harmonics, against distance from the turbine
during the switch-off experiment. These and their averages have then been
compared with different models for the attenuation of the amplitude with
distance. There is considerable variation but the data fit a r/? model much
better than a r'! model.

Varistion of Amphude with Distance for 5t Breock's Down
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Figure 13 Variation of amplitude of well-detected frequencies with
distance and a comparison with various attenuation models.
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Extremely Low wind speed, no production:

Date:

Time:

Average wind speed:
Average wind direction:
Average production:

01.10.2004
04:00 to 05:00
3.46ms™
206.67°

-4.5 kW

It is clear that when wind speeds are close to zero and there is no production then
no infrasound signals can be seen on any of the detectors as would be predicted.

Low wind speed, low production:

Date: 01.10.2004
Time: 06:00 to 07:00
Average wind speed: 4,58ms™
Average wind direction:  221,33°
Average production: 1826.8 KW

When the windfarm starts to generate at low wind speeds, considerable infrasound
signals can be detected at all stations out to ¢ 10 km. Ciear harmonic components
which are the second multiple and up of 1.4 Hz (the blade-passing frequency) can
be seen although interestingly and somewhat enigmatically the biade-passing
frequency itself is not so strongly detected

Moderate wind speed, moderate production:

Date: 02.10.2004
Time: 00:00 to 01:00
Average wind speed: 7.29ms™
Average wind direction:  245.67°
Average production: 9100.9 kW

When the windspeed and production rise clear signals can be seen on Keiphope 1
at ¢ 2 km but the signals are not so well detected at the more distant array.

High wind speed, full production:

Date: 02.10.2004
Time: 11:00 to 12:00
Average wind speed: 11.189ms™
Average wind direction:  254.67°
Average production: 16920.8 kW
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When the windspeed and production rise then while it is possible to see the
harmonics at Kelphope they are not detectable at all on the more distant array at
10 km.

This is a very significant observation and indicates that infrasound
signals from windfarms only appear to propagate efficiently to the more
distant parts of the array during relatively calm conditions when
turbulence associated with high wind velocities is not present.

This is in marked contrast to the microseismic signals observed during
exactly the same period which grow in amplitude and power as the wind
speed and energy production increase. While it is apparent that
infrasound signals can clearly be detected at considerable distances
away from a windfarm in the right conditions and may have an
importance In this regards, they CANNOT be the primary source for the
ground vibrations we measure on buried seismometers as there is an
inverse relationship with windspeed and weather conditions for the two
phenomena and they cannot therefore be causally related.

This confirms what was suggested earlier, that the vibrations
experienced on seismometers situated at considerable distances from
farms propagate through the ground as high frequency Rayleigh waves
and not through the air, and as such must obey the propagation modes
and attenuation and absorption laws for geological materials and not air.

67



att anz of sidiezog @i 3 olirlw nant g2 noitbuboig bris hsagebriw srld nsriW
36 y6 16 Ins12ib siom ol no lis 15 sidststeb fon o8 yartt sqorgiaNt 1s edinomisd
gl 01

brnozsvini sl 2adsoibni bns nolicvisedo nedilinpiz yyev & 2i 2idT
som sid of vidnsbilis sispeqog of 1894gs vino amistbaiw mon alsnpiz
nariw anoifibnos milss ylovilslen pahub ysms o3 Yo ahsg Insleib
Jne2sig 3on 2i 29itbholov bniw dpiid rdfiw baisirczes sonsiudyy?

pnhish bowisado alsnpie simeiseonim an? of Jas1#nod bahsm ni 2i 26T
briw a1 25 1owoy bns shudilgme ni woig rthidw beivag smse a1t ylizexs
¥ insnaqgys 2 1 olidW s2sswni noifoubory ypisna bns beage
2aansizib sidsishianos 16 helosish sd yhesb nss alsnplz bnuoczsTini

ns sverd yerm brs 2noidibnod Jrioh ot ni mstboiw & moid vews

ori2 10t oo yisming sdl od TOMMAD yail ebisgar 2ifdt ni eonshiogeni
nig 2i onant 2& wlemomazioz behwd no swessm ew znoitsidiv bouow
owl aril 1ot 2noidibnod wsrissw bne besagzbniw diiw gidznoitslss sawevni
Leliste vilsauso sd s1otetadd Jonass veidi bns snsmonardy

enoiistdiv ot Isdl jisiles belzeppuz 2w IerAw 2omiitnod aidY

moit esonaizih sidawwhienod s badsudiz 2sismomeise no bosneisgxs
2ovew ripisiysst vonaupeyi rigid 28 bnuoip st dpuoirt? stepeqgorg amisi
2sbom nolispsqoig s yedo Jzum rouez es bns 16 sid dpuoid) jon bas
Ji6 jon bne 2ishsism 1ssipolosp 0t 2wsl noilgioeds bns noifsunatis bns



ON-Tower monitoring of a variable speed wind farm

A variable speed site was made available at Ardrossan, a 12 turbine 24 MW
windfarm operated by Airtricity in order for us to carry out on-tower monitoring
there and we are grateful for their very helpful cooperation.

12 Vestas V80

24 MW

Airtricity

Latitude 55 41 09
Longitude 04 48 26

DaLRY
»
Q'; ATIT
. Stassow
f Lt turnelt far
i farm
78
ARDROSSAN HILMNING

A Igsion | . Méikio
- {Hington

;

(Mot mokie [ Uttietaught Sy 2
Lt ® Leam PTG

FHoesa Lala Shaives 11 A <

£ -ARDROSSAN

Figure 56 Location of Ardrosssan variable speed windfarm
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The Giiralp CMG-DM24512AMS acquisition and monitoring system with 6 CMG-
5U accelerometers was deployed on wind furbine 1 on 2/11/2004 and on Turbine 7
on 9/12/2004 , in each case a 1 CMG-5TD digital output strong motion
accelerometer buried at a distance between from each turbine. Locations of the
site and the turbines are shown in figures 56 and 57. Details of the deployment and
sequence of shutdown of these experiments are given in Appendix C.

Accelerometers were attached to the tower along North South East and West

azimuths and also mounted vertically as described in Appendix 3. A rapid shut
down and sequential switch on was carried out and the spectrograms for both
phases are shown in Figures 58 and 59.

As these are variabie speed turbines we should not expect to obtain quite such
distinct harmonics as we might measure at a fixed speed windfarm as has already
been shown from Crystal Rig. However, it is very clear that we do have
remarkably persistent spectral peaks which do not appear to change much during
the 90 minutes of this experiment. They form bands which are very pronounced
between 3 to 5 Hz and between 6 to 9 Hz but there are distinct spectral peaks
even within these bands. They disappear as soon as the farm is switched off, re-
appear for the short time that turbine 7 and then 6 are on individually and then
reappear gradually as the sequential switch-on occurs as described in the tables
beneath the spectrograms.

Measurements close to the turbines allow us to clearly see the fall and subsequent
rise in power but because there is a considerable disparity in distance to the
individual turbines does not allow us to assess quantitatively how the signal sums
as extra turbines are included.

In order to address this we have selected the 4.5 Hz band on the Kelphopel
station ( 2.4 km) during the Dun Law switch-off experiment and have calculated
the power change during the switch off and on. The signals from this station were
filtered to remove all other components and the rms power was caiculated through
the duration of the switch off. These are shown in Figure 60 (fower figure).

It is clear that as the number of turbines increases the power increases but it does
not scale linearly with power (i.e. the final signal is not 26 times as large as the |
with a single turbine.

Schofield (2001) suggested that the power should scale as /N and this seems to be

the case as in fact it is approximately 4 to 5 times as much, which is close to what
we would anticipate for 26 turbine (/26=5.1).
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Figure 57 Map of the Turbine Locations at Ardrossan

70



o M e ﬂ_mmm‘"
S - s THETS

ns2a0viNA 16 260iF820d enicdhiuT silf 1o gsM 12 swupiR



12.00] 6,10,12,5

1205  6,10,12,59

12100  6,10,12,59,11

12.15  6,10,12,5,9,11,8

12200 6,10,12,5,9,11,8,4

12.25i 6,10,12,5,9,11,8,4,3

11.25 All
11.30 All Off
11.35 7
11.40 All Off
11.45 6
11.50 6,10
11.55 6,10,12

12.30| 6,10,12,5,9,11,8,4,3,2

" :3'.“;.43sz
N

12.35I6,10,12,5,9, 1 1,8,4,3,2,7|

o (et 120 Cocki

Figure 58 Spectrograms of the switch of and switch on at Ardrossan

on 9/12/2004
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Ardrossan Switch Off Experiment 1 2 November 2004 15:00 to 16:00

Time {mina) within Hour

8.00E-05
7.00E-05
6.00E-05 |
5.00E-05 |

4.00E-05

mis

3.00E-05
2.0DE-05 3

1.00E-05

0.00E+00 ) 1 ) ]
1] 20 40 60 80 100 120 140
minutes after 11.00 am

—=—Soerlest —— 10 per. Mov. Avg. (Seriest}

Figure 59 Ardrossan Switch Off and On,
2 /11/2004 15:00 to 16:00 (top) and
9/12/2004, 11:00 to 13:00 (bottom)
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Dun Law Switch Off and On , 7/162004, 09:00 to 10:00

120.00
100.00 -{
80.00 |ty
60.00 {1
40.00 |
20.00 |
0 10 20 30 40 50 60 70

Time (ming) within hour

RMS Power

Dun Law Switch Off 3/11/2004 , 11:00 to 12:00

RMS Power
=]

LR - - -]

Time (mins) within the hour

Power in 4.5 Hz Band During Dun Law Switch Off

1.60E-17
1.40E-17 -
1.20E-17 ({4
1.00e-17 {4 A
g 8.00E-18 |
6.00E-18 |
4.00E-18
2.00E-18 I

0.00E+00 L S e = =4 .
0.00 10.00 20.00 30.00 40.00 50.00 60.00 70.00 80.00 90.00 100.0 110.0 120.0
0 0 o

Time Mins

Fig 60 Switch Off at Dun Law on 7/8/2003 Top and Bottom and
3/11/2004 (middle)
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We now have sufficient information from the monitoring and analysis of
microseismic, infrasound and on-tower monitoring to develop a solution to the
problem of what level of vibration is permissible at Eskdalemuir, how does wind
farm vibration propagate and attenuate and what is the permissible number and
distribution of wind farms and turbines in the Southern Uplands. We first propose a
mathematical model for the system following Bowers (2004) and then address the
points of interest as a series of important questions with the answers derived from
this study.
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Mathematical Model of Wind Farm Noise Propagation

In order to evaluate the nature and properties of noise propagation from
windfarms we postulate the following mathematical model

The seismic displacement amplitude spectrum, U(w, r) at angular
frequency , of a single wind turbine operating at distance r, from the recording
station is given by the following convolutional mathematical modei:

U(w,r) = S(@)G(r)B(@,r)P(r)
where,
S(w) represents the source spectrum,
P(r) is a frequency-dependent receiver-site effect,

G(r) represents geometrical spreading, G(r) =r"
B(w, 1) is the attenuation

v=seismic velocity
-
B(o,r)= (exp( 2Q(a))vD

For Cylindrical Spreading (seismic surface waves)

n=-0.5

Therefore the amplitude of the signal from a single turbine at a distant location,
Asar, is related to the amplitude at a location closer to the turbine, Anear, by the
following equation (the 1/sqrt(r) with linear attenuation model), where:

’d‘(Ramr—Rﬁr

R v
Afﬂr = Anear H% e £

Ruear aNd Rer are the distances from the source to the near and far locations,
respectively,

Q is a factor giving the non-geometrical attenuation of the wave with distance
travelled i.e. absorption of energy within the rock as the seismic wave does work
to vibrate the particles of the material.

f is the frequency of the signal (w=2nf)
This formula is applicable to surface waves radiating out from the source
uniformly. Localised inhomogeneties may cause some focussing of the

energy but this is not predictable in a generalised model and is unlikely
to significantly affect the conclusions.
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Question 1: Do Fixed and Variable speed wind turbines generate
detectable vibrations

Answer: Yes

> We have clearly shown that both fixed speed and variable speed wind
turbines generate low frequency vibrations which are multipies of blade
passing frequencies and which can be detected on seismometers buried in
the ground at significant distances away from wind farms even in the
presence of significant levels of background seismic noise (many
kilometres).

» Some of these are non-stationary at very low wind speeds where we clearly
see variation in frequency over long and short timescales and we postulate
that these are generated by the interaction between the blades and the
towers. There are other frequencies which are stationary and we postulate
that these are caused by normal modes of vibration of the towers

> We have clearly shown that wind turbines generate low frequency sound
(infrasound) and acoustic signals which can be detected at considerable
distances (many kilometres) from wind farms on infrasound detectors and
on low-frequency microphones (Hayes pers. comm.)

Question 2: How does energy propagate from the Wind Turbine to
a receiving SEISMIC Station ?
® as Infrasound travelling through the air for the near zone where
G=r1?
or
® as Seismic Surface Waves travelling through the ground ( cylindrical
spreading), where

G=r'2?

Note: At greater distances where the atmosphere acts as a waveguide
infrasound may also have a cylindrical dependency on r

Answer

» Tt travels to the seismometer as seismic surface waves, because, we can
examine co-located seismic records and infrasound records at the same
times and show that it is clear that infrasound energy propagation is
optimal in quiet wind conditions where stable atmospheric conditions prevail
and that the amplitude DECREASES as the wind speed (and turbulence)
increase.
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» Conversely, Seismic Amplitude INCREASES with wind speed as the energy
of the turbines increases

» Clearly there CANNOT be a casual relationship between the seismic
amplitude and the infrasound if they have different behaviours with wind
speed.

> N.B. However, it is also clear that low-frequency sound waves can be
detected at considerable distances away from a wind farm under the right
atmospheric conditions.

Question 3: If we have a wind farm of N turbines, how does the
seismic amplitude increase as compared to 1 turbine?

Answer

» We have shown it varies as the square root of N and this is to be expected
because the turbines are not all in phase and neither are they operating at
exactly the same frequency because of the slight possible variations in
rotation speed and also wind conditions across the farm. There is also a
possible 10% variation in speed (Optislip) which will cause broadening of
the spectral peaks. They are quasi-random sources and therefore add as VN

» Therefore 100 turbines are 10 times as noisy as 1, not 100 times

Question 4: If we have N wind farms, how does the seismic amplitude
increase as compared to 1 windfarm?

Answer:

» For similar reasoning as given previously for individual wind turbines,
individual wind farms will not be in phase with each other and so they will
add in QUADRATURE

> viot=v(v1%+v2*+ v32..+ vn?)

Question 5: How will wind speed and direction affect the
vibrations?

Answer: The following graph (Figure 2) shows the variation of seismic power with

windspeed and direction. Although there is some variation with wind direction

there is a clear increase with windspeed within the operational region (up to ¢
15my/s)
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Derrybrien
Co Galway

297772003
Mr Noel Burke
Enforcement Officer
Planning Section
Gatway Co Council |
Prospect Hill
Galway

Dear My Burke

I have made a number of unsuccessful attempts to contact you since our conversation
by phone on 24/7/2003.

As you are aware from my initial contact with you on 16/7/2003 I am requesting
information from the planning section of Gatway Co Council as to whether or not
development work adjacent to windfarm sites at Denrybrien North, Toormacnevin and
Bohaboy are authorised or unauthorised. :

The planning reference numbers for the developments referred to are 97/3470,
97/3652 and 00/4581.

-

It is my understanding that Galway County Council and An Board Pleanala decided to
“grant permission for the said development in accordance with the said plans and
particulars, subject to the conditions specified in the second schedule™,

T would be grateful to you if you could clarify and make the follomng information
available & me as soon as possible.

Is the entry exit roadway currently under construction approximately 2 km north of
the original access roadway authorised or unauthorised?

Is the quanry, which is in operation authorised or unauthorised?
Is the site compound authorised or unauthorised?

What is the status of the 5-year grant of permission given on 12/10/1998 as the
construction is likely to take approximately 18 months 1o complete?

What steps have been taken to monitor water quality before and since construction
started?

Has the developers requested changes to roadways, control house or turbine locations
since the grant of permission?

Has the survey of the Hen Harrier population been properly undertaken?
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Who will monitor the hundreds of thousands of tonnes of excavated peat and rock,
which will be disturbed during construction?

Is there a suitably qualified archacologist at all times on the site?

Hasthemadsandbﬁdg&cinmisambeenass&ssedandupgmdedwhmenmqm
light of the fact that construction has started?

All of the above questions are in the interest of proper planning and development of
the community in which I five.

The integrity of both the planning and democratic processes are at stake here so
therefore it is of critical importance that openness, transparency and accountability
principals are rigidly adhered to.

I may be contacted at the above address or by phone at 091 632291 or E- mail:
migeollins@eircom net

Yours sincerely, .

Martin Collins
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REPORT OF MANAGEMENT COMMITTEE MEETING
HELD ON TUESDAY 11 MARCH, 2003

In attendance: Secretary General Brendan Tuohy, Martin Brennan, Cecil

Beamish, Eamonn Molloy, Maurice Mullen, Peter O'Neill,
Katherine Licken, Richard Moore, Tom MclLoughlin & Catherine
McDonald.

Apologies:  Minister Dermot Ahern, Minister of State John Browne, Deputy

SG Sara White & Ciaran O’'Cuinn.

Minutes of last MC Meeting
Report of meeting of 18/02/03 approved.

Government Meeting Decisions / Update

Nothing of direct relevance to DCMNR on-the agenda for today’s meeting
Not releasable under Section 19 (meetings of the Government} of the
Freedom of Information Act, 1997.

Legislation Priorities for Department
Progress on the Digital Hub Agency Bill & the Law of the Sea
(Repression of Piracy) Bill in the Seanad noted

Statement of Strategy/Annual Report/Outcome of Offsite Strategic
Priorities Meeting

Katherine Licken will circulate a note on the Outcome of the recent
Offsite Strategic Priorities meeting

Early Warning Report (informal)
Nil.

Expenditure Management 2003 (Profiles, Programmes, Admin
Budget)

The Secretary General requested that the monthly Expenditure profiles
be displayed on the Department’s intranet.

EU Agenda Overview and Presidency preparation

Maurice Mullen met Niall Curran last week and had a useful discussion
on Niall's new responsibilities on the Maritime Safety agenda.

Maurice said that it is likely that the fallout from the sinking of the tanker
Prestige, and the ensuing environmental damage to Spanish &
Portuguese coasts, will dominate the Maritime Safety agenda during the
Irish Presidency.

The Secretary General asked re the advertising of the support posts in
the Perm Rep for the duration of the Presidency. Martin Brennan
suggested that 2 posts should be created to support the Energy &
Maritime Safety agenda, but it was agreed to discuss this at a later date.
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It was agreed that a note would be prepared for the Minister outlining the
meetings likely to be arranged, prior to & during the forthcominig
Presidency and the likely major issues for this Department.

Update from each Assistant Secretary

Peter O'Neill briefed the meeting on: NDP & Ports; the series of staff
meetings he was holding on the Inland Fisheries agenda; Forestry
issues; marine leisure sub-measures; the Seven Heads and Kinsale gas
fields.

The Secretary General is to meet shortly with Jim O'Brien of the Dept. of
Finance to discuss funding for Forestry.

Maurice Muilen briefed the meeting on:

The Princess Eva tanker, which left Irish shores at the weekend. The
transhipment of the oil cargo was successful & negotiations are now
being held re the costs of operation.

Nominees for the Adventure Centre Authority were due by end February,
& there was a brief discussion on the safety responsibilities of the new
Authority.

The following also received mention: Belmullet Anglers; Loran-C
proposal; Transport Council on the 27"

Investigation in fo Doolin Ferries is still ongoing despite some delays

A meeting is to be arranged with Minister Ahern, Minister for the
Environment, & Minister for Transport re the continued operation of
Search & Rescue Services from Waterford airport.

Not releasable under the Freedom of Information Act, 1997

Cecil Beamish met today with Minister of State for the Environment, Pat
the Cope Gallagher re licensing issues in Donegal.

Bilateral scheduled for tomorrow with Commissioner Fishler on the Irish
Box issue (not on the agenda for Fisheries Council on 17" & 18").

The foliowing also received mention: Litigation on CZMD issues;
Consuitative process on Quota Management; & ISPAT site issue.

Martin Brennan spoke on the following issues:

Saorgas correspondence re Derrybrien Windfarm project & forestry
obligations. ESB's involvement & the issue of the disposal of land / State
assets by Coilite were raised.

Martin's staff are working on major Energy Policy paper for Cabinet
Subcommittee.

Martin is meeting ESB tomorrow re Moneypoint & Kyoto.

IEA in-depth review of [reland; Parent Company guarantees in relation to
Coolkeragh; ESB Generating Station at Rhode Ballot; Bord na Mona &
proposal re fertiliser project; SeTrans project; & Tunes Plateau all
received mention.

Eamonn Molloy spoke on the following:
Proposal on TV Licence fee with Minister.
An Post decision re Letterbox deliveries expected shortly
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10.

1.

12.

Minister to appear before Joint Oireachtas Committee this evening on
ICT.

Progress on Sports Bill in Seanad noted. Time slots in Dail will be
needed to clear this Bill before Easter recess

DMDL Bill is progressing slowly.

Draft General Scheme of Public Service fund to be completed this week.
Digital Archive Scheme & RTE revamped Statement of Commitments
also received mention.

FOI Update
it was agreed that the format of FOI report to MC was much improved.

Eamonn Molloy suggested putting a register of all FO! requests and
replies on the Department’s Internet. There was some discussion on the
merits of this suggestion and Eamonn undertook to discuss the issue
with the FOI Policy Unit in Dept. of Finance.

Forthcoming Events / Media Issues
Minister is to do an interview with Jamie Smith of the Irish T imes this
evening, concentrating mostly on Broadband & Broadcasting issues.

Any Other Business

The Secretary General asked that all Annual Reports for 2002 for the
Department's SSB's be submitted, and the checklist complied with.
Electronic Advertising and the placing of adverts in the National press
received mention. Tom McLoughlin undertook to circulate a note on
standard requirements for such adverts.

Date of Next Meeting
18 March at 3.00pm in l.eeson Lane.
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REPORT OF MANAGEMENT COMMITTEE MEETING
HELD ON TUESDAY 18 MARCH, 2003

In attendance: Secretary General Brendan Tuohy, Deputy SG Sara White,

Martin Brennan, Cecil Beamish, Eamonn Molloy, Maurice
Muilen, Peter O'Neill, Katherine Licken, Richard Moore, Tom
McLoughlin & Catherine McDonald.

Apologies:  Minister Dermot Ahern, Minister of State John Browne, & Ciaran

O’Cuinn.

Minutes of last MC Meeting
Report of meeting of 11/03/03 approved.

Government Meeting Decisions / Update
Not releasable under Section 19 (meetings of the Government) of the
Freedom of Information Act, 1997.

Legislation Priorities for Department
Gas Regulation Bill received mention

Statement of Strategy/Annual Report

Sara White asked each Assistant Secretary to review the material for
inclusion in the Annual Report in each of their areas by the end of the
week.

Early Warning Report (formal)

Nothing formal to report.

It was agreed that a note would be prepared for Minister Ahern for
Cabinet tomorrow on emergency procedures, including oil stocks, given
the Iraqi war situation. GPS also received mention.

Expenditure Management 2003
Sara White briefed the group on her recent meeting with Jim O'Brien of
the Department of Finance re User Charges.

EU Agenda Overview and Presidency preparation

An EU Strategy Group is to be established to manage Presidency
planning process and the delivery of Presidency priorities. T his group
will report back to the Management Committee monthly, and more
frequently if necessary. Assistant Secretaries were asked to flag
resource issues and priorities in their areas.

Twice weekly video conference meetings to be arranged with staff in the
Perm Rep as Presidency approaches.

Bilateral meetings with EU member states to be arranged for November
& December.

Draft EU Presidency Action Plan to be put on Intranet.

Advertisment for support posts in the Perm Rep to issue this week.
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10.

It was noted that EU Parliament Elections scheduled for June of next
year couid impact on the work programme for the Irish Presidency.

Update from each Assistant Secretary

Cecil Beamish gave an update on the main issues in his area of
responsibility, including BIM’'s budget, the Shelifish Waters Directive, &
numerous legal cases, including a case against Ireland under the
Dangerous Substances Directives.

Maurice Mullen informed the meeting that Port State Control targets for
the 1% Quarter of the year had been met.

The Loran C proposal & Transport Councit on the 27" also received
mention.

Not releasable under the Freedom of Information Act, 1997

Peter O'Neill briefed the meeting on the following:

Inland fisheries and the newspaper item this morning on poaching; the
review of Salmon Quotas; the Ports programme; regional ports; the
Service Level Agreement with Marine Institute; & the proposed move by
Central Fisheries Board to Maynooth.

There was a brief discussion on the possible reasons for the lack of
applications received in response to PAD licensing initiative.

It was agreed that Joe Ryan would be asked to look at the co-ordination
of the Department’s areas of responsibility under the Water Directives
Framework, & that a model for how best to deal with this broad area be
discussed further at next week’s meeting.

Eamonn Molloy provided an update on the RTE Licence fee and the
Telecoms Council next week.

Martin Brennan agreed to forward a draft of the Energy Policy paper to
the Secretary General. He also updated the meeting on Moneypoint
generating station; the ballot on Rhode generating station; the Bord na
Mona fertiliser proposal; AG’'s advice is awaited on Derrybrien windfarm
licence; a decision is expected on planning for Corrib Gas Field in next 3
or 4 weeks.

Sara White advised on the progress made by the Regulation Working
Group, the Devolution Group & closure of EIOP programmes.

A visit by Minister to Adelaide Road is to be arranged & there was a brief
discussion on the removal of asbestos from the Nurses Home, & the
need to temporarily remove the Coast Guard operations from the
building.

FOI Update
it was agreed that the format of FOI report to MC was much improved.
An FOIl appeals committee is to be established.

Forthcoming Events / Media issues
Not discussed
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1.

12.

Any Other Business

Outstanding Annual Reports for 2002 for SSB’s under the Department &
Performance Related Pay for CEO’s received mention.

Martin Brennan suggested that a template outlining the Shareholder
mandate be established, & it was agreed that Dave Hanley would be
asked to prepare this.

Date of Next Meeting
25 March at 3.00pm in Leeson Lane.
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REPORT OF MANAGEMENT COMMITTEE MEETING
HELD ON TUESDAY 25 MARCH, 2003

In attendance: Secretary General Brendan Tuohy, Deputy SG Sara White,

Martin Brennan, Cecil Beamish, Eamonn Molloy, Peter O'Neill,
Ciaran O'Cuinn, Katherine Licken, Richard Moore, Tom
Mcloughlin & Catherine McDonald.

Apologies:  Minister Dermot Ahern, Minister of State John Browne, &

Maurice Mulien.

Minutes of last MC Meeting
Report of meeting of 18/03/03 approved.

Government Meeting Decisions / Update
Not releasable under Section 19 {meetings of the Government) of the
Freedom of Information Act, 1997.

Legislation Priorities for Department

The following Bills received mention: Sea Fisheries (Consolidation) Bill,
the Fisheries (Amendment) Bill; the Coastal Zone Management Bill & the
Mercantile Marine (Amendment) Bill.

Statement of Strategy/Annual Report

The Statement of Strategy is nearing finalisation, and the printers are on
standby. The Secretary General would like to launch this before Easter if
possible.

Sara White will arrange for a draft of the Annual Report to be circulated
to MC next week. Martin Brennnan suggested the inclusion of an
appendix to include information on the State Bodies under the aegis of
Department. It was agreed that this would be useful and could be done
either as an appendix or as a separate publication.

Early Warning Report (informal)
Nil

Expenditure Management 2003

Sara White briefed the group on her recent meeting with Jim O'Brien of
the Department of Finance re User Charges. The Secretary General is
due to meet with Mr. O'Brien next week also.

EU Agenda Overview and Presidency preparation

It was agreed that the EU Agenda Overview need only be circulated
electronically, with a summary page outlining any recent changes to be
discussed at meeting.
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There was a brief discussion on the resource & cost issues surrounding
the hosting of any major conference or an Informal Council meeting in
Dublin during the Presidency.

Update from each Assistant Secretary

Cecil Beamish is to meet with the EU Commission on the 19" re the
issue of the Irish Box. He advised also that the consuitation process on
the inshore licence scheme has now closed, & spoke briefly re safety
tonnage, fishing fleet capacities, & the GPS.

Peter O’Neill briefed the meeting on the following:

Intand fisheries; the proposed move by the Central Fisheries Board to
Maynooth; & the clean-up required at Silvermines.

Both Mr. O’Neill & the Secretary General will visit the Marine Institute on
the 3 of April, and it is hoped that the Service Level Agreement with the
Institute will be signed on that date.

A decision on Corrib Gas field is now expected from An Bord Pleanala on
the 17" of April. Mr. O'Neill also mentioned that they are waiting for
advice from the Chief State Solicitor's office on a number of issues in his
area.

Martin Brennan advised the meeting on likely changes in oil prices due to
the war in Iraq. At the moment prices remain stable.

The Scandinavian firm Fortum are selling their Edenderry generating
plant to EON, and Mr, Brennan commented on the lack of small players
in the recently liberalised electricity market. Mr. Brennan also mentioned
the IEA in-depth review on Ireland; that he was meeting Ed O’'Connell of
Bord Gais & INPC this evening; the outstanding vacancies on the Boards
in the energy sector; the Derrybrien wind farm licence; & the Ministerial
IEA meeting on the 28" & 29™ of April.

Eamonn Molloy will meet with the Department of Finance next week to
discus a possible strategic alliance & ESOP for An Post. The
Broadcasting (Major Events Television Coverage) (Amendment) Bill, 2003
is expected to clear all stages in the D4il on Wednesday next. Vodafone
will launch their new 3G mobite network on the 3™ of May. RTE Statement
of Commitments also received mention.

Sara White advised on the progress made by the Regulation Working
Group & the Devolution Group. S he is drafting an action plan for the
Department on the sectoral & organisational requirements arising from
the Sustaining Progress agreement and commitments under the
Programme for Government.

Ms. White & Katherine Licken hope to have a proposal by the end of the
week on the position of a Departmental Legal Advisor.

A visit by Minister to Adelaide Road is to be arranged.

FO! Update
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10.

11.

12.

There was a discussion on reviewing the internal FOI procedures, & in
particular, the use of the internet in particular. A draft proposal to be put
to the next meeting.

Forthcoming Events / Media Issues
CMOD are hosting a seminar on Planning for the Irish EU Presidency on
Monday March 31st in Farmleigh.

Any Other Business

The Secretary G eneral met recently with Rory O'Donnel of NESC and
asked the group for suggested inclusions for the NESC work programme.
$SB’'s Annual reports for 2002; PRP for CEO’s and pension fund
valuations also received mention.

Date of Next Meeting
1% of April at 3.00pm in Leeson Lane.
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Copy

Our Ref: SP278/AM

County Secretary

Galway County Council

County Hall , ‘ (s s
Prospect Hill | - _ BRI
Galway ‘ 22" December 2003

Re: Planning Application Reg. Ref. No. 02/3560 by Saorgus Energy
Limited for permission for alterations to previously approved wind
farm development at Toormacnevin, Bohaboy & Derrybrien North,
Co. Galway. '

- Co-ordinating meetings of ad hoc group re landslide at Derrybrien
ir October 2003. '

Dear Sir/Madam,

We refer to the above proposed development and the meetings befween representatives
of Galway County Council (Environment Section), the windfarm developer (ESBI), ESB
Fisheries, the Shannon Regional Fisheries Board, and the National Parks & Wildlife
Service (NPWS) of this Department which were amranged following the landslide in
October 2003. . :

T is our understanding that the meetings of this ad hoc group were intended as a means
of distributing and reviewing information on the landstide, particularly in relation to the
impacts on surface waters, and as a means of kesping all parties informed of progress on
the emergency works being carried out. It has now emerged that this ad hoc group does
not report back formally to other sections of Galway County Council. As a result, many
of the issues and concems that were raised by NPWS and recorded in minutes of the
meetings, may not have been passed on to other relevant sections of the Council, such as
the Planning and Developruent Section. '

Tt should be noted that, in addition to the landslide, the emergency works being carried

out, and the likely impacts on designated conservation areas downstream, there are other

serious concerns about the project, including possible future ecological impacts. In

addition to proposals for monitoring from NPWS (see copy aftached), other issues that
were raised by NPWS in these meetings are outlined below.

1. NPWS should be provided with copies of all reports, including technical
" assedsmerits, pertaining to the landslide sud the development in general, and should
be given an opportunily to comment.
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 fhere should be ecological assessment of any areas outside the Hmits of the

windfarm footprint and works area that will be impacted in the course of emergency
and stabilisation works. This assessment should include any areas that may be used

. for the removal and disposal of peat from the landslide aves, the daws or the river.

. There should be detailed consideration of the regeneration and future management of

the damaged areas within the limits of the landslide. The revegetation of these areas
will be a key element in their stabilisation and in the control of ongoing erosion and
siltation. '

_ 1n the course of site works and any new site drainage, areas of intact wet bog, {some

with extensive poo} systems) and the infilling lake, should be avoided. One such
sensitive peatland area occurs near the summit, in the area bounded by turbines 60,
61, 62, 11, 66 and 67. There should be no negative impacts on these areas in the
course of stabilisation works or any other works associated with the completion of
this development.

. Ii is our opinion that the original EIS for this dsvelopment, including the extensions,

was deficient in that it failed to identify many sensitive ecologicel areas and
hydrological issues within the site. This was pointed out at the meetings and
accepted by ESBL ‘ o

_ There should be 2 detailed report on how the current development deviates from the

original EIS and planning conditions, including in terms of!
» site layout (locations of site access roads and turbines);
» construction methodology;
+ on-site quarrying and blasting;
o siltation and poliution control measures (gilt traps, settlement ponds, cement
wash out facilities);
- e gite drainage.

_ “There should be a detailed report on the environmental impacts'aésnciated with the

landslide and the emergency and stabilisation works. It should be noted that, under
Article 6 of the Habitats Directive, the onus 15 on the developer to assess the indirect
impacts on any designated sites (candidate Special Areas of Congervation - SACs or
Special Protection Areas -SPAs) as aresult of a plan or project. Thisis therefore
required in relation to the impacts on sites downstream of the Owendalulleegh River;
Lough Cutra cSAC (No. 299), Lough Cutra SPA (No. 4096), Coole-Garmryland
Complex cSAC (No. 252) and Coole-Garryland SPA (No. 4107). ‘

- There should be = detailed repost and ecologicel assessment of any ‘pmﬁosed new -

works at the site, including any changes to the site layout, site drainage or .
construction methodology. New planning epplications should be submitted to
Gatway County Council for these changes; as appropriate. :
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It is our opinion that all Sections of the Galway County Council dealing with the
proposed development and the resulting landslide should be informed of the above
congems and requirements regarding same. Accordingly this letter should be forwarded
to all relevant personnel. :

Yours faithfully,

- Amanda Maguire
Site Protection Section
NPWS




ol iiw goisch iwiels e yawlsD et 1o snoioe? Ils sad aoipige woe M i
avoids adt Yo Lenmitmy od Blucds shifabosi goittireyy b brs asaxvcievab besoqong
babravnct od Blunde wsisl 2 vigaitnos A ames gaitimyer cluvinauupe: brs ameonos

Intnozng susveiv; | o)

i dned awoY

e e 3 i 5 oy o

uons? nobixiord e
Wy



M

Post Office Box No, 27,

Aras an Chontae,
Prospect Hili,
Galway.

Mo Thag:

Do Thag.

Houzing Loan/Grants
{091} 500 3m

Hoesing Applicatipss
(091} 300 300

Environment
{O91) 500 302

Parsonncl
{091) 500 303

Moler Tuxstion
{091) 509 {09

Driving Licences
91 509 305

Water Services
{0D1) 309 305

Comeunky & Bnt,
{091) 300 085

Ploaning
091) 509 308

Engineering
(091 309 309

Reglater of Blociors
91) 509 310

flidl_qu.szlx
(091) 509 310

Bosca Poist Uimhir 27,
Arss an Chontoe,
Cnoc na Radhare,
Gaillimh,
IM/MH RTA072 '
i Telephune:  (091) 509000
Fax (091) 309010
: E-Mail: @galwaycoco.de
# Qs Web: ww.gﬂmim.iﬂ
www. galway.ie
COMHAIRLE CHONTAE NA GAILLIMHE
GALWAY COUNTY COUNCIL
. ; mﬂr\ —
Py g ropomd be ma
) ¢ priae® N s by
27" January, 2004, o fo e eld Po bak e
O m i”;"‘;;sém 2
The Secretary General, .
Department of the Bavironment, Heritage & Lgpcal Gov
Custom House, Lgﬁ ‘g,,\
Dublin 1.

RE: Landslide at Derrybrien, County Galway

A Chara,

1 wish to refer to your Jeiter dated the 22™ December last dealing with the purpose
and content of a number of meetings attended by representatives from your
Department, the Shannon Regional Fisheries Board, E.S.B. Fisheries, E.S.B.
International and the Environment Section of the County Council,

In general terms, the County Council would agree with your view of the purpose of
these meetings, namely, to review environmental issues, exchange information and
highlight various concems. From this perspective the meetings have been extremely
productive.

The Council is keenly aware of its obligations and duties under Environmental
Legislation and accords 3 high priority to the protection of ali habitats. In that context,
it has always facilitated full disclosure of all information o interested parties including
your Department. Please be assured that the Cotmty Council will continue o provide
full co-operation to your Department and its officials are available to discuss any
environmental aspect of the Dérrybrien situation of concem to you,

With regard to the specific points raised in your lettor, I reply as follows:-

1. The County Council will make avalﬁblniﬂ;rﬂwmim m your
Depmtnentmdwmconsideryommmn;entsthw ‘ .

2 TheCouﬂyComcﬂhmmspectedﬂwuteaEiWﬁfermphmm '
* the Planning Pormissions granted. ‘The Planting Authérity is satisfied that thie
, dwebpma&,thusfe:,mmoan@hmemmemmningmmmm
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3, ‘With regard to any new works proposed to be carried out on the site, all such
works, unless exempted development, will constitute development for which
Planning Permission will be required. :

4. Whilst noting your view of the E.LS. lodged with the Planning Auathority, you
should note that the contents of the B,1.S, was considered by both the County
Council as Planning Authority and by An Bord Pieanala, both of whom
granted Planning Permission.

S. ‘The provision of an Ecological Assessment and the carrying out of works as
described by you as well as the consideration of the regeneration and future
management of the area damaged by the landslide are all matters for the
developers.

6. The assessment of indirect impact on any designated sites is aiso a mater for
the developer as, indeed, you have pointed out in your letter.

The dissemination of information within the County Council whether by formal
circalation of minutes or by other direct meaos isa matter for the Council itself.
Indeed the inference that Galway County Council is failing in some way to conduct ifs
affairs to a sufficiently high standard is resented and I would wish to place on record
the fact that grave exception is taken by the County Coumeil 1o that inference.

Mise, le meas,

éiém/szm

John Morgan
Director of Services
Roads and Transportation Unit

C.C. Mr. Tomn O*Mahony,

Assistant Secretary,
Department of the Environment, Heritage & Local Government,
Custom House,

Dublin 1.
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Mr John Morgan,
Dn'ccmr of Services,
Roads and Transport Unit,
PO Box 27,

Aras and Chontae,
Prospect Hill,

Galway.

Your Ref IMMH RT1072
4 Ceunty Galway.

Dear Mr Morgan,
Irefer to your letter dated the 27* January 2004 in connection with the above matter,

The Department welcomes the assurances given by Galway Cdzmty Council in relation to
habitat protection generally and the Derrybrien situation in particular. We firther
welcome the commitment at Point 1 of your letter to make all relevant reports available o

this Department for comment.

We note also that the County Council is satisfied that the development thus far complies
with the planning permission grantod. The question of whether any fisture works would
require planning pmmssmn is, of course, & mattér for the local authority, The reference in
parsgraph 8 of our previous letter to subinission of new planming applications, as
appropriate, was not intended to suggest otherwise. We also accept, as stated at points 5
and 6 of your letter, that the issues referred to at those points are matters for the
developer.

We: note your position at point 4 of your letter regarding the EIS. Overall, our letier of the .
22™ December was concemed with impacts of the landslide and assessments of future
works, The reference to the EXS was mainly in the eontextofadﬂsmgonmmve
peatland areas to be avoided in any future works.

The Department does not dispute that Galway County Council is operating 0 appropriate

professional standards in relation to its planning and other key services and notes your
affirmation to this effect.

Yours sincerely,

. Amaunda Maguire
Site Protection Section
NPWS

6® February 2004
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